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"Nothing is more inflexible than what has never been defined but has 
been taken for granted. With definitions one can argue, with assump
tions one cannot. No one knows that better--or has learned this 
more painfully--than the transsexual." 

J. Hoenig, M.D.1 

1Hoenig, The Legal Position of the Transsexual: Mostly Unsatisfactory Outside 
Sweden, Can. Med. A J., Feb. 5, 1977, at 319. 

FOREWORD 

Everyone who sets out on the arduous and uncertain journey 
toward sex change bumps into legal questions, usually by the bushel. And 
to many of these questions there are as yet no clear-cut answers, because 
the field is still new and the picture is constantly changing--not just from 
year to year but from week to week, as court cases and government de
cisions continue to build a body of precedent. The field is also very small, 
encompassing a minuscule segment of the population, so that few lawyers 
ever have reason to familiarize themselves with the compleJP> legal problems 
that confront transsexuals. Where, then can you tum for guidance on this 
route? 

There could be no happier answer to that question than the little 
book you are now holding in your hands, which has been thoroughly 
revised and updated almost to the moment of publication. Its author, Sr. 
Mary Elizabeth, is without doubt one of the nation's most knowledgeable 
experts on the subject. In this legal primer for transsexuals she has 
clarified and compressed an astonishing amount of helpful information. 
From A (for Armed Services) to V (for Vocational Rehabilitation), you 
will find precisely the directions you need for the dozens of situations you 
may face in your daily living--changing your name, coping with discrimina
tion on the job, handling yourself during a police interrogation when you 
are cross-dressed, to mention a few. 

As director of Confide, it has often been my privilege to work 
with Sr. Mary Elizabeth on projects concerning transsexuals. And I have 
been unfailingly impressed by the speed, energy and alloutness of her 
response to any appeal from a transsexual in distress. Certainly the cause 
of transsexualism has never had a more effective legal champion. -S'-r.-..M.-----..-a_ry __ _ 
never hesitates to take on an employer, a jail, a court, a legislature or the 
federal government itself when she feels there is an injustice to be righted. 
And her zeal is backed up by an encyclopedic knowledge of case law that 
commands attention even in the halls of power. 

This book is a distillation of that knowledge. It is a book of 
straight answers. Here you will learn what's legal, what's illegal and what 
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lies in the gray area between. Here you will find an abundance of tips and 
caveats to help you chart your way through the legal jungle, along with 
clear directions on how and where to obtain further specifics. It is a book 
I commend to you at every stage of your journey across the perilous chasm 
that separates the sexes. 

ii 

Garrett Oppenheim, Ph.D., Director 
CONFIDE--Personal Counseling Services, Inc. 

INTRODUCTION 

Descriptions from classical mythology, classical history, Renais
sance and nineteenth-century history plus cultural anthropology point to 
the long-standing and widespread pervasiveness of the transsexual phe
nomenon.1 These descriptions were generally hidden away in historical or 
scientific documents, unavailable and of little interest to the general public. 

This situation changed in late-1952, however, when transsexual (sex 
reassignment) surgery burst publicly upon the world. On December 1, 
1952, the New York Daily News carried the banner headline, "Ex-GI 
Becomes Blonde Beauty. "2 For the next few months transsexualism be
came a . household topic as story after story was published. Eventually 
interest in the subject dwindled and one-time front page stories were lost 
within the inner pages of the tabloids. 

Few articles appeared during the period 1954 to 1976. Those that 
did seldom rated front-page space. During the summer of 1976, however, 
the world of professional tennis was disrupted by the controversy sur
rounding a player who had undergone sex reassignment and subsequently 
desired to play professional tennis as a woman. 3 · The controversy once 
again sparked the nation's curiosity concerning transsexualism and, during 
the following months, numerous magazine articles, newspaper reports, and 
television programs dealt with the scientific phenomenon of a "female 
mind trapped in a male body" or vice versa. 4 

1Green, R and Money, J., Transsexualism and Sex Reassignment 13 (1966). 

2,,Ex-GI Becomes Blonde Beauty," New York Daily News, December 1, 1952, at pg. 1. 

Kennedy, "She'd Rather SwiJch--and Fight', Sports Illustrated. September 6, 1976, p.16. 
4~ tl, Burstein, "Dr. Money Explains the Wny and How of People Wno Want to Change Their 

Sex," People, September 20, 1976, at p.63; Greene, "Wnat Makes A Person Want To Change Sexes," The 
National ObseJVer. October 16, 1976, at p.l; Llddick, "Most Transsexuals Search for Happiness In Vain," 
The Pittsburgh Press, October 19, 1976, at p.13. · 

iii 
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Interest in transsexualism would have dwindled once again, had it 
not been for a seemingly endless series of newsworthy stories involving 
transsexuals, such as "'Itanssexual Wars With The Army" and "Sex Changed 
Thacher Seeks Job Back."5 Further, the courts were suddenly alive with 
transsexual litigation; the common denominator in each being a persistent 

pattern of severe discrimination. 

Systematic medical treatment of transsexualism was initiated in the 
early-fifties by Harry Benjamin, a prominent New York endocrinologist.

6 

The first gender clinics opened during the 1965-67 period at Johns 
Hopkins Medical Institutions, the University of Minnesota, and UCLA 
(University of California Los Angeles). 

Professionals involved with these clinics realized early in their 
research that differential diagnosis would be difficult and controversial. 
Consequently, international symposiums were established to resolve many 
of the issues surrounding the treatment of transsexualism. Interna~ional 
symposiums have since been conducted in London (1969), Denmark 
(1971), Yugoslavia (1973), Stanford (1975), Norfolk (1977), San Diego 
(1979), Tuhoe (1981), Bordeaux, France (1983), Minneapolis (1985), and 

Amsterdam (1987).7 

By 1976 it was clear that transsexualism was no longer seriously 
questioned as an accepted medical entity. And, in 1979, a professional 
subspecialty group (The Harry Benjamin International Gender Dysphoria 
Association) was formed during the Sixth International Interdisciplinary 
Symposium on Gender Dysphoria, with minimum standards subsequently 
being established for the treatment and care of gender dysphoria patients. 

5Duke, "Transsexual Wars With The Anny", Los Angeles Times, September 14, 1977, at C-1; "Sex 
Changed Teacher Seeks Job Back!', Los Angeles Times, November Tl, 1976. 

~nTamin, H. "Transvestism and Transse.xuausm, rr7 International Journal of Sexology 12-14 (1953); 
The Transsexual Phenomenon, Julian Press (1966). 

7Source: JANUS Information Facility, San Francisco, CA JANUS closed in 1986. 
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_Today, some ~0-plus !ears since becoming front-page news, gender 
dysphona syndrome8 ts descnbed thoroughly in the literature.9 The liter
ature suggests that: (1) The causes remain unknown;10 (2) pre-surgical 
tra~~e~als as a group are among the most miserable of people, 11 often 
exh1b!t~ng 

12
extreme unh~p~iness which frequently brings them to the verge 

of su1c1de or self-mut1lat10n, 13 and (3) a satisfactory outcome to sex reas-

8.,,Gender dysphoria .syndrome is a descriptive term, encompassing selective clinical situations t 
of psychosod':1 .sympt~ and/or behaviors that have been reported by a group of deeply trouble'; a;e 
~perate f"ll!ents seeking gender reorientation ~eluding su,gi~ sex conversion." Fisk, N. "Gender Dys;.; 
i~ Syndrome. The How, Jf!iat and W7iy of a Disease," Proceedings of the Second Interdisciplinary Sym _ 
s1um on Gender Dysphona Syndrome, at 7 (1972). - po 

9 
~ recent keyword se~rch of electronic databases available through DIALOG Information Servi 

produced m excess of 1,200 Journal and news media citations on transsexualism. ces, 

lO.,, l'1 all "/able · . . r~. ~vai . evidenc~ in the field of psychology as well as physiology, I feel that no one is 
Justified at this time m saymg cate~cally that transsexuals are made, not bqm. The opposite may also be 
true. More than one cause can bnng on--say--convulsions, and more than one cause is probably 'bk 
for the transsexual .syndrome." Benjamin, H., "Should Surgery Be Performed On Transsexuals'!' ';!,ix;::_ J 
Psychotherapy 74, 76 (1971). --· -· 

uD P 1y· r. au ts quoted as saying that "[t]he suffering of the transsexual is beyond belief," Leff, "G 
Gender and Genital Reversal," Med. World News, April 18, 1977 at p.56· See also Baker 'HJ & o:'es, 
R "Treatment or 1l t:XUalism " C p hi ' ' = = ' · een, • • 'J ranss ", urrent syc atric Therapies. 88, 93 (1970); Mason, N. "The Transsexual 
Dilemma: Be~g A Transsexual, 6(2) Jn. Medical Ethics 85-9 (Jun. 1980); Money, J., DePriest, M, "Three 
Cases of Genital Self-Surgery and Their Relationship to Transst:XUalism," 12( 4) J n. Sex Research 283-94 (N 
1976); ~~ney, J . "Genital Self-Surgery," 124(2) Jn. Urology 210 (Aug. 1980); ~ also Note 13, infra. ov. 

G.B. v. ~ckner, (1978, 1st Dist) 145 Cal. Rptr. 555, 557; Levine, S. B., "Suicide By A 
;ranssexue:1 (letter), 13(3) ~h. Sex Behavior 287-9 (6/1984); Huxley, P. J., Kenna, J. C., Brandon, S., 
Partners/up m Transsexualism, Part 1: Paired & Non-Paired Groups," 10(2) Arch. Sex Behavior 133-41 

(4/19~1); Dant~, ~- _M., "Violent ~ex and Suicide," 5(1-2) Mental Health Soc. 1-13 (1978); Herschkowitz, 
S., Dick~ R, Suicide Attempts m a Female-t~Male Transsexual," 135 Am. J. PsychiatIV 368-9 (3/1978). 

. Block, N. L and Tessler, A N., ~Transsexualism and Surgical Procedures," 131 Jn. of Surgery, 
O~stetncs an~ Gyn~logy 517 (211971); Kriger, M. J., McAninch, J. W., Weimer, S. R, "Self-Performed 
Bi~eral Orchiect':"'Y m Transsexuals," 43(7) Jn. Clin. PsychiatIV 292-3 (1982); Lowy, F. H., Kolivakis, T. 
I-, 'Aut~Castrati~ By A Male Transsexual," 16(5) Can. Psychiatric Assoc. Jn. 399-405 (10/1971). ~ 
!!!2, A _co_nfi __ 1_de1!_tial _memorandllDl -'1at_ed July 1, _ 198-~, .written-by the--Chief---1!"11ofPSlau"'ig""e'"ryr-artt-Ytli1"e.,Co,,,.,_,l,..ora;;;;'.d;r,o~ 
State ~osp1tal, Dr. T. J. Fogel, contains a conctse histoiy of plaintiff up to that date: "The patient has 
made s,x attemJ?ls to m:asculate himself over a perwd of years . . . . On the 29th of June he incised and 
r~oved a portion of his scrotum, placed string and rubber bands about the spennatic cords bilaterally and 
this was found the n~ _day_ and th_e constricting bands removed . . . . He stated categorically that he would not 
a~w any treatment if it did not involve the removal of his testicles. He made this very clear. He was quite 
rational He was seen by Dr. Huffaker, the Colorado State Hospital psychiatrist, who in a very clear evalua-

( continued. .. ) 
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signment surgery, in terms of improved social and emotional adjustment, 
is at least 10 times more likely than an unsatisfactory outcome in properly 

selected patients.14 

The literature describes the problem of transsexualism as a 
disturbance of gender identity, where individuals experience a sense of 
incongruency between their psychological sex and their anatomic sex.

15 

Other disturbances described, but frequently confused with transsexualism, 
include homosexuality and transvestism.16 They are, however, actually dis
tinct from it. Homosexuals, who are sexually attracted to members of 
their own sex, and transvestites, who occasionally dress in clothes of the 
opposite sex, experience conflicts which are only superficially similar to 
transsexualism. Unlike the transsexual, they do not desire to alter their 
anatomy.17 The transsexual, in sharp contrast, feels trapped in a body of 
the wrong sex and seeks release; either through skilled surgical interven
tion, or through what ever means--including suicide--available to effec-

tively escape.18 

13( ... continued) 
tion felt that he was sane in every regard and a true tran.s.sexuaL" Supre v. Ricketts. 596 F. Supp. 1532 (D. 
Colo. 1984), ~ 792 F.2d 958 (10th Cir. 1986)(Appeal was on awarding of attorney's fees and 
administration of hormones in the correctional environment). 

14Pauly, I., "Outcome of Sex Reassignment Surgery for Transsexuals," 15(1) Aust NZ Jn. of Psychiatry 
45-51 (1981); Pauly, I., "The Current Status of the Change of Sex Operation," 147 Jn. Nervous & Mental 
~ 460 (1968). . 

15Benjamin, H. and Ihlenfeld, C. L, "Transsexualism," 73 American Jn. of Nursing 457-461 

(3/1973). 
l 6,, It has frequently been said here that the term 'transsexualism' has come to encompass a variety of 

conditions that under other circumstances might be labelled extremely effeminate homosexumity, transvQtism 
(particularly con.science-ridden transvestism), .schir.oid or borderline personality disorder, polymorphous per
vm-e psychopathy, as well as individuals who apparently have manifested cross-gender drive.s--the c1twic"1 
'tran.s.sexuaL ' Other typu of patients occasionally found among appl,icant.s for sex reassignment <n ob.su.sional 
neurotics with profound masochistic trends, notoriety .suken, vocationally motivated homosexual prostitutes, bor--
ekrline patients, and the overtly p.sychotic." Meyer, J:-tc.-~ome Thoujrt.s-6rr ~ And M~.a-~...t-~--~,---
Tron.s.sexual.s,"' Proceedings of the Second Interdisciplinary Symposium on Gender Dysphoria Syndrome, 

at 32 (1972). 
17Frazier, S. H. and Carr, AC. An Introduction to Psychopathology, New York: Jason Aronson 

(1974). 
18cites, supra, Notes 12-13. 
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~e literat~re indicates a consistent trend towards rejection by 
both family and friends, harassment and/or discrimination 19 in varying 
degrees ~ most of _society, an~ more often than not, a refusal by many in 
the l~gal_ and med~~l profess10ns21 to render services; either by reason of 
quest10nmg the vahd1ty of such a diagnosis, or perhaps fear of potential 
peer and/or community sanctions. 22 

Additionally, it is clear from the literature that the causes of 
trans~exualism are disputed among professionals; most of the controversy 
focusmg on whether the etiology is psychogenic or organic.23 

1_9"While there <n few people .suffering with transsexualism, reguw psychotherapy is not effective, and 
these panen_t.s are often hurt by other JJ:ople .. _." Hynie, J. "Treatment of Transsexualism," Vol. 44, Abstract 
No. 16739. D~. 44-16739; Smith v. Liberty Mutual Insurance Co., 569 F. Supp. 1098 (D.C., Ga. 
1975) affd Smith v. Liberty Mut Ins. Co., 569 F.2d 325 (5th Cir. 1978); Grossman v. Bernards Township, 
316 _A2d 3~ (1974), affd. 538 F.2d 319 (1975), ,£g1. denied 429 U.S. 181 (1976); Voyles v. Ralph K 
DaVIes Medical Center. 403 F. Supp. 456 (N.D. Ca. 1975), affd. without op. 570 F.2d 354 (9th Cir 1977)· 
Powell_v. Reads, 4~ F. ~upp. 369_ (D.C. Md. 1977); Holloway v. Arthur Anderson & Co., 556 F~2d 659 
(9th Cir. 1977)_; Kirkpatrick v. Seligma~ & Latz, Inc., 475 F. Supp. 145 (MD. Fla. 1979); Sommers v. 
Budget Marketing. 667 F.2d 748 ~8~ Cu. 1980); Sommers v. Iowa Civil Rights Commission. 337 N.W.2d. 
470 (1983); Ul~ne v. Eastern Airhnes, 581 F. Supp. 821 (N.D. 11. 1983), ~ 742 F.2d 1081 (7th Cir. 
1_984); cert denied 53 U.S.L W. 3730 (4/16/85), 105 S.Ct 2023 (1985); Goerth, C. R "Ulane Case High
lights Is.sues of Sex Discrimination Law.suits," Occup. Health Safety 54-5 (May 1984). ' 

20"There ~ very few, if any, other attomey.s in this community .who WOt,ld have undertaken this 
unusual representation ... " Supre, ~ Note 13; "Few, if any, attomey.s will ac-~·ept trans.sexual cases .... " 
Letter tr;t Paul Hoffman, Legal Director, ACLU Foundation of Southern California, dated March, 1985. 

Green an~ Stoller, !!!P!!, Note 16; "The primary deterrent to physician involvement in the 
trans.sexual problem ,.s a .self-protective one, namely fear_ of censure and considerations regarding reputation." 
Hoopes, J. E., Knorr, N. J., and Wolf, S. R "Transsexualism: Considerations Regarding Sexual Reassign
ment," 1~5) Jn. of Nerv. & Mental Disease 510, 512 (1968); Baker & Green, !!!P!!, Note 24, at 88-90. 

• • .· could not the time and effort of such talented researchers be put to better use, to more legitimate 
cha/Jen~? If a ~'/'.OU: challenge is insisted upon, we .suggest that brain transplanting be preferred to 
castrating and altenng sick males." Letter from Nicole J. Michaud and Elliot Bold, G. F. Strong Labora
toiy for Medical Research, to the Editor, Am. Jn. Obstet & Gynecol. 135(1) Am Jn Obstet & Gynecol 
163 (9/1/1979). ' . . . 

23-B- . . 
en1amin, supra, Notes 6, 15. 

vii 
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. Money and Ehrhart suggest that a fetal metabolic or hormonal 
component may predispose a person- toward gender confusion. 24 Block and 
Tossler discuss an endocrine theory which assumes that chromosomal sex 
and endocrine do not always correspond,25 and Seyler and associates have 
demonstrated that the response of female transsexuals to diethylstilbestrol 
(DES) and luteinizing-releasing hormone (LRH) was intermediate between 
the female and male patterns, suggestive that a biological component is 
present.26 

Virtually countless theories abound, with research failing to wholly 
support any one position. The result is that most professionals accept the 
theory that best corresponds with their own personal background, educa
tion and clinical experience. 'l7 

Adding to the controversy is a lack of standardized criteria to 
determine the presentation of true transsexualism; the diagnostic process 
being one of inference and the ruling out of other disorders. Definitive 
diagnostic tools such as standardized physical or psychological tests are 
simply non-existent.28 

On the other hand, there is considerable indication that experi
enced practitioners are finding methods to accurately differentiate primary 

24Money, J. and Erhardt, A, Man and Woman, Boy and Girl, Baltimore: Johns Hopkins 
University Press (1971)· "From animal work it i.s evident that at least in some species there exists a period of 
behavioral so:ual diffO.:,,tiation in response to male hormone exposure, well as a period of ~tal diff~ti~
tion, and that thae two critical time periods may be separate." Green, R, Sexual Identity Conflict lll 

Children and Adults (1972) at 36 (Citing Whalen, Peck, and LoPiccolo, 1966). 
25mock and Tessler, .!!I!!!, Note 13. 
26Seyler, E. L, Canalis, E., Spare, S. ~ !!,, "Abnomuil Gonadotropin Secretory &spon.ses to LRH 

in Transsexual Women After Diethylstilbestrol Priming," Jn. Clin. Endocrinol. Metab. (In Preu) (1978). 

VHoenig. J., Kenna, J. C., and Youd, A, "Surgical Treatment for Transsexuali.sm," 47 Acta Psy. 

Seaudineviea, 106-(1971 )ECiting-fr-1e- -r-eferenres}. 
28"There are no mental nor psychological tests which succe.ssfully dijfetfflliate the trans.saual from the 

so-called normal population." Proceedinp of the Second Interdisciplinary Symposium on Gender Dysphoria 

Syndrome, at 16 (1972). 
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from secondary transsexualism29 and predict outcomes. Extensive patient 
histories, psychometric testing and psychiatric evaluations program during 
intake, mid-transition (following initiation of hormone therapy and full-time 
living in the gender-role of reassignment), and just prior to surgery are used 
to monitor patient progress and adjustment/suitability for sex reassignment 
surgery. Coupled with this evaluative process is the real-life test, extend
ing from one- to two-years, supplemented by private or group therapy to 
resolve non-gender related emotional problems, etc. and develop realistic 
patient expectations prior to surgery.30 

Despite the controversy about transsexualism, the literature on the 
subject does reflect some recurrent themes. First, each individual's gender 
identity is well established by early childhood. Second, transsexualism 
usually manifests before puberty, and once the pattern is established, it is 
highly resistant, if not impossible, to change.31 Third, true transsexuals do 
not respond to psychotherapy, rejecting this mode of treatment because 
they see their problem as physical and the solution as surgical, not 
psychiatric.32 Consequently, therapy aimed at other than sex reassignment 

'29"Primary transsexualism i.s demonstrated by a life-long fixed and consistent cross-gender identification, 
whereas secondary transsexualism is generally associated with self-stigmatized, ego-dy.stonic, homophobic 
homosexuals or guilt-ridden transvestites, seeing sex reassignment as the only solution to their dilemma. It i.s 
estimated that 30-35% of sex reassignment applicants ~ self-stigmatized, homophobic homosexuals or guilt
ridden transvestites." Pauly, I. "Gender identity disorders." In Farber, M. (ed.). Human Sexuality: Psycho
sexual Effects of Disease. Macmillian, New York, pp. '295-316 (1985); Pauly, I. and Edgerton, MT. "The 
Gender Identity Movement: A Growing Surgical-Psychiatric Liaison," 15(4) Archives of Sexual Behavior 315 
(1986). 

. ~e Gender Dysphoria Program of Orange County, Inc. located in San Juan Capistrano, 
California, has referred less than four per cent of their applicants for sex reassignment surgery; 96 per cent 
of the applicants making the decision not to have surgery, a clear indication of the value of private and 
group therapy to the decision making process. InteIView with staff of the Gender Dysphoria Program of 
Orange County; "S does not make a "ent into a one. S should come at the end o 
the reilabiiiialive process ... :" i'Jusboff;1: Nl.~ciiiioiiuc; Psi an ocial Rehabilitation of Male and 
Female '!ranssexuals Prior to Surgery," Proceedinp of the Second Interdisciplinary Symposium on Gender 
Dysphona Syndrome, at 199 (1972); Pauly, I., "Outcome of Sex Reassignment Surgery for Transsexuals," 
15(1) Aust & New Zealand Jn. of Psychiatry 45-51 (1981). 

31Barlow, D. H., Abel, G. G., Blanchard, E. B., "Gender Identity Change in a Transsexual· An 
Exorcism," 6(5) Arch Sexual Behavior 387-95 (9/1977). 

32 Money, J. and Erhardt, A, supra Note 24. 
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has consistently failed,33 rendering self-castration or suicide a real risk. 34 

Fourth, transsexuals suffer from a distinct gender disorder of unknown 
etiology that is capable of amelioration, if not cure,35 uniquely through sex 
reassignment.36 Fifth, as might be expected, surgical complications are 
more frequent when individual surgeons or surgical teams are making their 
initial attempts at vaginal construction. As experience of each group 
develops, the complications may be largely reduced or eliminated. 37 Sixth, 
sex reassignment, while often treated as cosmetic in the literature, has con
sistently been deemed non-cosmetic and, in the majority of cases, medically 
necessary by the courts. 38 

33"Any discussion of the treatment of transsexualism and the current status of the change of sex 
operation must begin with one simpk fact. Psychotherapy has not proved helpful in allowing the transsexual to 
accept that gentkr identity which is consistent with his genital anatomy." Pauly, I., "The Current Status of the 
Change of Sex Operation," 147 Jn. Nervous & Mental Disease 460, 465 (1968) (Citing 19 sources for the 
statement); 1bis conclusion was recently confirmed by two psychiatrists who suggest, however, that con
scientious psychotherapy may benefit the gender dysphoric who is not a true transsexual. Kirkpatrick & 
Friedmann, "Treatment of Requests for s~change Surgery with Psychotherapy," 133 Am. Jn. Psychiatry 1194 
(1976). 

34wein & Remmers, "Employment Protection and Gentkr Dysphoria Syndrome," 30/4 Hastings Law 
Journal 1075, n.8 at 1077 (1977) citing Laub, D. and Fisk, N. "A Rehabilitation Program for Gentkr 
Dysphoria Syndrome by Surgical Sex Change," 53 Plast Reconstru. Surg. 388-403 (1974). ~~Money 
and Schwartz, "Public Opinwn and Social Issues in Transsexualism: A Case Study in Medical Sociology," in 
Green and Money, Transsexualism & Sex Reassignment. Baltimore: Johns Hopkins University Press (1969). 

351t is doubtful if cure is an appropriate word as few references be found to surgery being a cure. 
Benjamin's comment "Sex Change Surgery: The Great Debate," 3(11) Sexual Medicine Today 18, 19 
(11/1979) is perhaps most descriptive and on point--i.e. " ... surgery is not a cure for transsexualism. But no 
one ever claimed that it was, anymore than insulin is a cure for diabetes. Jf7iat both accomplish is the 
preservation of the life of the patient. Otherwise, many of the peopk would commit suicide." 

36wein & Remmers, !!!l?!!7 Note 33, at 1078-79 & nn. 10-13. 
37Edgerton, M. T., "The Surgical Treatment of Mak Tran.ssexuals," 1(2) Clinics in Plastic Surgery 

285, 315 (4/1974). 
38" ... clearly impossibk to conclutk that transsexual [is] cosmetic surgery, even using the definition 

relied on by the director .... ", G. B. v. Lackner, (1978 CA 1st Dist, Div. 3) 80 Cal. App. 3d 64, 145 Cal 
Rptt.~-55.5; '¼s we stated m_ G. B. v. Lackner: We de I_JOt believe1 !?J' the wildest s'!'!'ch of the imagination~, th~ at _ __ _ 
such surgery can reasonably and logica1Jy be characterized as cosmetic." J. D. v. Lackner, (1978, CA 1st Dist, 
Div. 3) 80 Cal. App. 3d 90, 95, 145 Cal. Rptr. 570, 572; " ... radical sex conva-sion surgery is th~ only 
medical treatment availabk to relieve or solve the problems of a ~ tran.ssexual." Pinneke v. Preisser, 623 
F.2d 546, 548 (8th Cir. 1980); "Cosmetic surgery is surgery which is deemed optional or elective. . . . The 
surgery which is 1.engthy, requires extensive modifications and realignment of the human body. It is requested 

(continued. .. ) 
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Despite the generally favorable non-cosmetic and medically 
necessary judicial decisions, the American judicial system has failed to 
keep pace with medical and scientific advances, particularly in the area of 
gender dysphoria syndrome and transsexualism. This failure is aptly 
demonstrated by a diversity of decisions, rendering the transsexual vulnera
ble to discrim~~tio? in a variety of socio-economic contexts, especially in 
the a.reas ~f ClVll nghts ~nd health care. This vulnerability was clearly 
descnbed m a recent article by Tim Alger,39 wherein it was stated that 
"[t]here [are few] P_rov~ions for transs~als under the law. They're ldnd of 
left out there, hanging m space. Each tzme they go into court, depending on 
the empathy of the judge, it is unknown how they will be treated." 

There can ~e little doubt about the complexity of the socio-legal 
problems surroundmg the transsexual. The newness and limited size of 
this field makes research difficult. Furthermore, more often than not, the 
professional may find that once a body of information has been accumu
lated, it may well fail to provide an answer to the question which moti
vated the research. On the other hand, few fields of endeavor offer more 
challenge. 

Lawyers, legislators, and judges need to better understand the 
human condition as it relates to gender dysphoria syndrome, in particular 
transsexualism. For only through this group of professionals can the ad
vancement of equal rights and equal protection under color of law be 
attained. 

Every member of society, regardless of race, national origin, 
religious _ belief, sex, sexual orientation, or sexual status (transsexua~ 
hermaphrodite, etc.) should be entitled to be judged and to live under a 

38 ( •. . continued) 

rarely, and done ~ more infrequently. It is performed to correct a psychological defect, and not to improve 
musck tone or physical appearance. . . . While many seem appalled at such surgery, it nevertheless has 
demonstrated proven benefits for its recipients although psychological in nature . . . . From all of the above the 
c°"'! concludes that_ the ~ent ~ surgery involved in the sex change operation of the plaintiff is of a 
medical n~e and is feaszbk and requ1red for the health and well-being of the plaintiff," Victoria L Davidson 
v. Aetna Life & Casualty Insurance Co. 101 Misc.2d 1, 420 N.Y.S.2d 450 (Sup. Ct, 1979). 

39
Tim Alger, "Adoption Case Raises Issue of Transsexuals Legal Rights," Orange County Register, 

84 (February 2, 1983). 
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government of laws, free of prejudice and the weakn~s of a government 
of men or women acting without laws to regulate their treatment. 
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ARMED SERVICES 

Introduction 

The United States military's long standing employment policy of 
discriminating against transsexual individuals is somewhat ironic insofar as 
the federal government is generally regarded as being in the fore-front of 
liberal, nondiscriminatory employment policies. Present military regula
tions, however, bar appointment, enlistment, and induction of those 
individuals who have undergone sex reassignment and disclosure of one's 
desire for sex reassignment can be grounds for immediate dismissal. 

_This discrimination has particularly far reaching effects because a 
transsexual person denied appointment, enlistment, or induction into, or 
dismissal from, the military for transsexualism can encounter severe prob
lems in subsequently locating employment in the private sector. It has, in 
effect, the potential for fixing upon the transsexual "an official defamation 
of character. "1 

Additionally, it should be noted, that service members becoming 
romantically involved with transsexual individuals, are subject to potential 
dismissal. The effect of such a dismissal could, potentially, be no less 
damaging than a dismissal for transsexualism. 

Appointment, Enlistment, and Induction 

The specific disqualifying regulation, common to all service 
branches, which bars appointment, enlistment, and induction of those 
individuals who _have undergone sex reassignment, reads_ : _______ _ 

1Thls stigmatization was recognized by Chief Judge Bazelon in Norton v. Macy, 417 F.2d 1161, 
1164 (D.C. Cir. 1969) when he wrote: ft{T]he dismissal imposes a 'badge of infamy' disqualifying the victim 
from any further Federal employment, damaging his prospects for private employment, and fixing upon him the 
stigma of an official defamation of character. ft 

1 
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Section IX. GENITOURINARY SYSTEM 

2.14 Genitalia 

Toe causes for rejection for appointment, enlistment, and induc
tion, are--

a. Major abnormalities and defects of the genitalia such as a 
change of sex, a history thereof, or complications ( adhesions, dis
figuring scars, etc.) residual to surgical correction of these condi
tions. 2 

The Department of Defense's rationale in implementing this 
regulation is based upon the determination that "enlistment of transsexuals 
would not be in the best interest of the individual or the military service. 
Transsexuals are not considered psychologi,cally or sociologi,cally suited for 
military service, and they require continuing sophisticated medical care be
cause of the absence of organs and glands normally present in an individual 
at birth."3 

Discharge, Dismissal, Separation 

There are no specific regulations that require the immediate 
discharge, dismissal, or separation of a service member seeking sex reas
signment. The vagueness of military regulations utilized in separating ser
vice personnel, however, permits easy discharge, dismissal, or separation 
without cause, especially in the case of service personnel suffering from 
gender dysphoria syndrome--i.e. transsexualism--or sexually or romantically 
involved with a transsexual. Consequently, completion of the service 
contract, without disclosure of one's transsexual feelings, or feelings to
war-d£ a transsexual, may gain the service member an honorable discharge 
assignment of an "eligible for enlistment" reenlistment code. An "ineligib-~le _ _ _ 

2Air Force: AR 40-501, Chapter 2, Section IX, paragraph 2-14s, AFR 160-43; Army: AR 40-501, 
Chapter 2, Section IX, paragraph 2-14s; Navy: BUMED Manual, Chapter 2, Section IX, paragraph 2-14s. 

3Letter from Department of the Army to Joanna M. Clark, dated 21 Dec. 1978 (Copy on file with 
author). 
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for enlistment" reenlistment code can be just as damaging to the individ
ual as a less than honorable discharge. 

Boards for the Review of Discharges or Dismissals 

The Serv_icemen's Readjustment Act of 1944, Section 301, as 
amended, now Titl~. 10 United States Code, Section 1553, directs the 
Secret~~ of each mllitary department and the United States Coast Guard, 
when 1~ IS not ?perating as a service of the Navy, to establish boards for 
the review of dIScharges and dismissals of military personnel. 

. . . These boa~ds, operating under rules and regulations issued by the 
md1vidual Secretanes, are authorized to review either on their own motion 
or upon request the type of nature of discharge or dismissal of former 
members of the service, except a discharge or dismissal by reason of the 
~entence of ~ general court martial. The scope of their [the board] review 
1s to determme whether, under reasonable standards of Air Force, Army, 
Coas~ Guard, or Navy regulations and discipline, the type and nature of 
the dIScha_rge or dismissal should be changed, co"ected, or modified; and if 
so, to decide what change, correction, or modification should be made. 

. The boards have no authority to revoke ~ny discharge or dismissal 
t~ re_1nstate any person in the military service subsequent to discharge 0 ; 

dISIDIS~al, or to ~ecall. any person to active duty. Neither do they have any 
authonty to waive dIScharges to permit enlistment in any of the Armed 
Forces; to cancel enlistment contracts; to change, correct, or modify any 
document, other than the discharge, from or to physical disability· or to 
determine eligibility for veteran's benefits. ' 

The boards may record a recommendation for reenlistment. This 
reco~men~a~ion, ~owever, is _not bin~ing and _Secretarial app_roval of the 
boar~ s dec1S10n will not constitute endorsement of its recommendation for 
reenlistment unless so stated by the Secretary. 

Application for review of· a discharge or dismissal must be made 
o~ ~D Form 293, and must be submitted within 15 years of discharge or 
dISiruSsal. Current editions of DD Form 293 may be obtained from the 

3 
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Veterans Administration, or by writing the appropriate Board of Review 
of Discharge or Dismissal. 4 

Boards for the Correction of Military or Naval Records 

Public Law 601 79th Congress, Section 131, the Legislative 
Reorganization Act of 1946, provides that no privat~ ?ill or res_olut~on and 
no amendment to any bill or resolution, autho~g or dtr~tlng t~e 
correction of military or naval records shall be rece1~ed or cons1d~red m 
either the Senate or House of Representatives. Sect10n 207 of this same 
Act, as amended (now Title 10, United States Code, Section 1552), howev
er authorized the correction of military and naval records through boards 
of civilians established by the Secretaries of each service branch. 

The boards may correct any record of their respective service 
when it is necessary to correct an error or remove an injustice. Further, 
under this Act, the Secretary of the service branch is empowered to a~t on 
dishonorable discharges issued as a sentence of a general court martial. 

Application for correction of a military or naval record must be 
submitted on DD Form 149 and must be submitted within three years of 
discovery of the error or injustice. ~rrent_ editions of J?~ Form 149 ma! 
be obtained from the Veterans Admtmstrauon, or by wntmg the appropn
ate Board for Correction of Military or Naval Records.

5 

4ne addresses of the Review Boards are: Air Force - National Personnel Records Center (GSA), 
u;i;+ ..... , p.,...,nnn .. l R~mR Q700 Pll!!'e Boulevard. St Louis. MO 63132~ Army: co, USARCPA_C,~ 97_00 _ _ _ i>;; &uleva;i.-st Louis, MO 63132; Coast Guard: Comman~nt (CED), ?· s. Coast Guard Headquar-
ters, Washington, D.C. 20591; Navy & Marine Corps: Navy DLSCharge Review Board, 801 No. Randolph 

Street, Arlington, VA 22203. 
5The addresses of the Correction Boards are: Air Force - USAFMPC (AFPMDRAlB), Randolph 

AFB, TX 78148; Army - Army Board for Correction of Military Records, Department of the ~y, 
Washington, D.C 20310; Coast Guard - U.S. Coast Guard, ATTN: Senior Member, Board fo~ Correction 
of Coast Guard Records, Washington, D.C 20591; Navy & Marine Corps - Board for Correction of Naval 
Records, Department of the Navy, Washington, D.C 20370. 
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Judicial Response 

The medical and constitutional validity of AR 40-501, paragraph 
2-14s, was first challenged in the Federal court system in 1978. The initial 
complaint, cited as Clark v. Brown, et. al.6 was filed in the U.S. District 
Court for the Central District of California. The plaintiff, a veteran of 17 
years (as a male) U.S. Navy/U.S. Naval Reserve and 22 months (as a 
female) U.S. Army Reserve service, filed suit alleging a violation of her 
right to due process and equal protection. The suit was dismissed without 
prejudice and findings. · 

The plaintiff subsequently filed a series of in pro per administrative 
appeals with the Navy Discharge Review Board, the Board for Correction 
of Naval Records, the Merit System Protection Board, and the Army 
Board for Correction of Military Records. In mid-1981, the Army Board 
for Correction of Military Records ruled in favor of the plaintiff, finding 
than an injustice had occurred, that the plaintiff was entitled to credit for 
military time served and a honorable discharge. The Board refused to 
reinstate the plaintiff, however. 

Following the Board's finding, in favor of the plaintiff, the ACLU 
Foundation of Southern California, filed a revised complaint with the U. 
S. Court of Claims. The revised complaint, cited as Clark v. United 
States,7 again challenged the medical and constitutional validity of the 
preceding regulation, as well as the constitutional validity of a Navy 
assigned RE-4 (Ineligible for Enlistment) reenlistment code. Prior to 
setting a date for hearing, however, the Army offered to settle and plain
tiff accepted in order to get on with her life. 

the second case to come before the courts involving appointment, 
enlistment, or induction, was Doe v. Alexander,8 Doe brought suit under 
civil rii!hts statutes seekinll dama!les and iniunctive :md ded:m~torv rP.liP.f 
with rispect to the Army'~ enfor~ment o{ AR 40-501, paragraph 2-14s, 

6 Clark v. Brown, et al., No. 78-0663 RMI' (KX)(C.D. CA, filed 17 Feb. 1978). 
7Clark v. United States. No. 443-80C, United States Court of Claims (1980). 

8noe v. Alexander. 510 F.Supp. 900 (1981). 
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following rejection of her application for admission as an officer into the 
Army Reserve in 1976. 

The court evaluated Doe's complaint under the Mindes test and 
found her claim to be non-reviewable, in that: 1) Plaintiff has no constitu
tional right to a commission in the Army Reserve; 2) Plaintiff's injury was 
speculative at best; and_ 3) The courts are peculiarly ill-equipped to 
develop judicial standards for passing on the validity of judgments con-
cerning medical fitness for the military. 

The third and final case involving a transsexual service member is 
Leyland v. Orr, et al.9 Leyland, a 15-year veteran of the U. S. Air 
Force/Air Force Reserve, made the promotion list to Lieutenant Colonel 
just prior to undergoing sex reassignment surgery. Following ~n Air Force 
Review Board hearing, Leyland was discharged from the seMce. 

Leyland filed suit for mandatory, declaratory and injunctive relief, 
in the United States District Court for the Southern District of california, 
alleging the discharge was invalid in that: 1) The discharge_ ~~gs 
violated pertinent procedural military regulations; 2) Th~ adnumstratlve 
review, including the Disposition Board, the recommendat10ns, orders a?d 
discharge were arbitrary and capricious and unsupported by substantial 
evidence; 3) The proceedings violated plaintiff's constitutional right of 
privacy guaranteed by the First, Fourth, Fifth a~d _Ninth Al?en~men~ to 
the Constitution; 4) The proceedings violated plamtiff's const1tut10nal nght 
of free speech and association guaranteed by the First Amendment to the 
Constitution; and 5) The proceedings violated plaintiff's constitutio~al 
right of substantive procedural due process guaranteed by the Frrst 
Amendment to the Constitution. 

The trial court found that the Air Force had acted in an arbitrary 
and capricious manner in handling the matter. The court failed to rule on 
what should bedone, however, referring-the matter back to the parties fo=i- - -

resolution. 
Leyland appealed to the Ninth Circuit Court of Appeals. The 

court ruled that discharge of a member of the USAF reserves on ground 

\.evland v. Orr
1 

et al., 44 FEP 1636 (1987); 82.8 F2d 584 (1987). 
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~f physi~l _u~tn':8~ after sex reassignment surgery did not violate regula
tion requmng m~1vtdual assessment of evaluee's ability to perform before 
~emo~al for medical reasons, gi,ven expert testimony that sex reassignment 
znvanably impairs ability to perform. 

A fou~h case, Von Hoftburg v. Alexander,10 involved a non
transsexual seMce member and her marriage to a male-to-female transsex
ual._ Plaintiff Marie Von Hoftburg was honorably discharged from the 
Umted States Army because of her alleged homosexual tendencies. 

Durin~ ~re-discharge procedures, the Army elimination board 
found that plamtiff's husband, Kristian Von Hoftburg, was a psychological 
fe~ale-to-male ~ranssexual but biological female. The board further 
opm~ th~t the mtent of AR 635-200 is to define the sex of a person in 
the ?10logical sense. As such, the board recommended that the plaintiff 
be dtscharged from the service because of homosexual tendencies. Plaintiff 
was subsequently discharged. 

. Plafn_tiff filed suit just prior to her discharge, seeking a declaratory 
JU~~ent, mJunctive relief and monetary damages. The United States 
Dts_tnct _Court fo~ t~e Middle District of Alabama dismissed the com
plam! Without preJud1ce because plaintiff had failed to exhaust her admin
istrative remedies. 

. . Upon appeal the 5th _c~rcuit_ Court o~ Appeal held that: 1) The 
pla~ntiff must exhaust her admmtstrattve remedies prior to seeking judicial 
revtew of her honorable discharge from the Army; and 2) Plaintiff's claim 
for m~netary damages cannot be satisfied by the available administrative 
remedies; she must resort to the courts for that form of relief. Finally, 
t~e ~ppellate Court remanded the case back to the district court with 
duecttons to vacate the _ord_er of dismissal of the claim for monetary 
da~ages, but_ h~ld the claim m abeyance pending the administrative reso
latmn of p-1-arntiff's iem-aifi-ing claims. 

10 Von Hoffburg v. Alexander. 615 F.2d 633 (1980). 

7 
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CIVIL RIGHTS 

Sex discrimination in employment may be either overt or covert. 
Overt discrimination exists where specific personnel policies deny equal 
employment opportunity basis on sex. Such policies may include establish
ment of different job qualifications for men and women performing 
identical or similar functions as other men or women, advertising job 
openings for men only or women only, or specific exclusion of transsex
uals from employment opportunities. 

Discrimination against transsexuals is generally, but not always, 
based on: 

Presence might have a potentially adverse affect on co
workers and customers. 

Disruption of office-routine because employees threaten to 
quit if transsexual allowed to use their restroom. 

Title VII - Civil Rights Act of 1964 

Title VII of the Civil Rights Act of 1964, as amended by the 
Equal Employment Opportunity Act of 1972, 11 prohibits discrimination in 
employment in Federal, State, and local government and in the private 
sector based on race, color, religion, sex, or national origin. Unfortu
nately, the majority of recent court decisions at both the District and 
Appellate Court levels have ruled that Title VII does not apply to trans
sexuals. 

Examples of discrimination forbidden by Title VII include: mainte
nance of sex segregated classified advertising ("help wanted--male" and 
"help wanted--female"); establishment of differ~nt retirement ages for men 
and women (62 for women and 65 for men); maintenance of separate 
promotion ladders for men and women; or the refusal to treat pregnancy 
as a temporary disability. Discrimination based on "change of sex" rather 
than "sex" itself, is not covered by Title VII, however. 

11
42 U.S.C. § 2000 ~ 5 (Supp. IIL 1973). 

9 
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Judicial Response 

Current 'Iitle VII case law involving effeminate males and/or 
transsexuals includes: Smith v. Libecy Mutual Insurance Co., 12 Voyles v. 
Ralph K. Davies Medical Center.13 Holloway v. Arthur B. Andersen & 
Co .• 14 Powell v. Read's Inc .• 15 Audra Sommers v. Budget Marketing.16 

Sommers v. Iowa Civil Rights Commission.17 Kirkpatrick v. Seligman & 
Latz.18 Ulane v. Eastern Airlines.19 and Doe v. U. S. Postal Service.20 

In Smith21 the court held that 'Iitle VII did not forbid employ
ment discrimination based on "affectional or sexual preference" of the job 
applicant, despite the fact that the plaintiff was not characterized as a ho
mosexual person but "effeminate." 

12smith v. Liberty Mutual Insurance Co., 395 F. Supp. 1098 (ND Ga, 1975); 11 BNA PEP Cas 
741, 10 CCH EPD P 10429, affd Smith v. Liberty Mutual Insurance Co .• 569 F.2d 325 (CAS Ga, 1~8); 
17 BNA PEP Cas 28, 16 CCH EPD P 8178. See also 42 ALRFed 189 Section 3; 12 ALRFed 15 Section 
7; 12 ALR4th 1009 Section 1; 99 ALR3d 154; 78 ALR3d 19. 

13volyes v. Ralph K. Davies Medical Center. 403 F. Supp. 456 (ND Ca, 1975) 11 BNA PEP Cas 
1199, 11 CCH EPD P 10716, affd without opinion 570 F.2d 354 (CA9, 1978), 18 BNA PEP Cas 866, 16 
CCH EPD P 8119. 

14Holloway v. Arthur B. Andersen & Co., 556 F.2d 659 (CA9, 1977); 16 BNA PEP Cas 689, 15 
CCH EPD P 8059. ~ !!!2, Grossman v. Bernards Township. 127 NJ Super 13; 316 A2d 39 (1974), 9 
BNA PEP Cas 1291, 7 CCH EPD P 9230; affd 538 F.2d 319 (1975), ~ ~ 429 U.S. 181. 

15Powell v. Read's, Inc., 436 F. Supp. 369 (D.Md. 1979), 15 BNA PEP Cas 1093, 16 CCH EPD 
P 8100. ~ !l!2, DeTore v. Local #245 of the Jersey City Public Employee's Union. 615 F:2d 980 (3rd 
Cir. 1980), affd or remand at 511 F. Supp. 171 (D. NJ., 1981); Teny v. Equal Employment Opportunity 
Commission, et al., 35 BNA PEP Cas 1395 (E.D. Wis. 1980). 

16 Audra Sommers v. Budget Marketing. Inc.. 667 F.2d 748 (CA8, 1982). 
17Sommers v. Iowa Civil Rights Commission. 337 N.W.2d 470 (1983). 
18Kirkpatrick v. Seligman & Latz. Inc.. 475 F. Supp. 145 (MD Fl. 1979); 21 BNA PEP Cas 40, 22 

CCH EPD P 30634, affd 636 F.2d 1047 (CAS FL), 2S BNA PEP Cas 73, 2S CCH EPD P 31549). 
19Karen Ulane v. Eastern Airlines. 581 F. Supp. 821 (ND II, 1983), rev. 742 F.2d 1081 (7th Cir. 

1984), ~ denieci 53 U5Lw "373o (4il67'85}, i-65 S.Ct. 2023 (19°5). - - - ~ 
200oe v. United States Postal Service, 37 BNA PEP Cas 1687 (1985). 
21supra Note 12 
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The Voyles
22 

court expanded the non-applicability view to include 
b~th transsexuals. and bisexuals. Voyles, a medical technician, was dis
miss~ when she informed her employer that she intended to undergo sex 
reassignment from male-to-female. She was dismissed on the ground that 
sue~ a change might have a potentially adverse effect on coworkers and 
patients. Sh~ sued under the Civil Rights Act of 1964 for injunctive and 
mo~etary relief on the grounds that the dismissal constituted sex discrimi
nation under the Act. The District Court granted the defendant's motion 
t~ dismiss, stat~g that "[s]itu~tions involving transsexuals, homosexuals, or 
bisexua~ we~e simply no~ considered [by Congress in passing the Act], and 
from this void the Court is not permitted to fashion its own judicial interdic
ti~ns. ''. The dismissal was upheld on appeal by plaintiff to the Ninth 
Crrcu1t Court of Appeal. 

. . The Court reached a similar decision in Holloway, 23 wherein 
plaintiff, employed ~ a multilith operator, was dismissed after having 
informed her supeTVISor that she was undergoing treatment in preparation 
fo~ sex r~assign~en! from m~le-to~female. The Court granted the employ
ers motmn to dismiss the suit, ruling again that Title VII did not embrace 
transsexual discrimination. Again, the decision was affirmed on appeal. 
The Court did, however, go on to rule that "a transsexual who claimed 
dis~rimination ?ecause of his or sex, male or female, could state a cause of 
actwn under Title VIL · 

In Powell. 24 plaintiff was engaged in the required trial living 
venture prior_ to se~ reassi~ment s~r~ery. On her first day of employ
ment as a watt~ess m a new Job, plaintiff was dismissed by her supervisor 
who had been mformed by a customer that plaintiff had been a man. The 
~urt followed the Voyles and Holloway decisions, stating that Title VII 
did not embrace sex reassignment. 

22supra Note 13. 
23Supra Note 14. 
24 

Supra Note 15. 
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The Eight Circuit Court of Appeals followed the reasoning of 
previous courts in Sommers.25 Miss Sommers was fired by her employer, 
Budget Marketing, after having told them she had the anatomy of a wom
an and working two days. The company said she was fired because i~ 
office routine was disrupted because female employees threatened to quit 
if Miss Sommers were allowed to use their restroom. 

While the Court was not unmindful of the problem Sommers 
faces, they recognized the problem Budget faced in protecting the ~rivacy 
interests of its female employees. An appropriate remedy was not imme
diately apparent to the Court. "Should Budget allow Sommers to use the 
female restroom, the male restroom, or one for Sommer's own use?" The 
issue before the court, unfortunately, was not whether such an accommo
dation could be reached but, rather, whether Congress intended Title VII 
of the Civil Rights Act to protect transsexuals from discrimination. The 
court held with the other Circuits that such discrimination is not within 

the ambit of the Act. 

Sommers, having failed in the federal court system, next brought 
suit against the Iowa Civil Rights Commission.26 The Iowa Supreme 
Court held, however, that an Iowa statute prohibiting discharge of an em
ployee because of that employee's sex or dis~bility did not proscribe 
employment discrimination based on transsexuality. 

The Kirkpatrick27 court found that a preoperative male-to-female 
transsexual terminated from employment for not dressing and acting as a 
man while at work, failed to state a cause of action under 42 U.S.C. § 
1985(3). Under color of law, "plaintiff must allege that defendants' refus_al 
to allow her to continue work while dressing and acting as a woman denied 
her equal protection, or equal privileges and equal immuni~s, ~nd where 
there was no allegation that any other employees who were biologically men, 

. wPrP nrntected. nrivile~ed. or immune so as to have a right to work while 
dre;s;d and a~ttng as women (or vice -versa)." Further, the court wen_t _o_n _ _ _ 

12 

25supra Note 16. 
26supra Note 17. 

'Z7 Supra Note 18. 
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to fin~ that tra~ssexuals "are not (a) suspect class for purposes of equal 
prot~c~on. analysis and (b) clearly there was rational basis for employer's 
req~in~g its. employe~s who de~lt with public to dress and act as persons of 
their bwlogr,cal sex sznce allowing employees to do otherwise would disturb 
customers and cause them to take their business elsewhere." The decision 
was affirmed, on appeal, by the Fifth Circuit. 

. What initially appeared to be a landmark decision occurred during 
the tnal court phase of Ulane v. Eastern Airlines.28 Ulane, an Eastern 
Airlines pilot, fired after undergoing sex reassignment surgery, was rein
stated with back pay by U.S. District Judge John Grady, who found 
Eastern guilty of sex discrimination. Judge Grady ruled that Ulane was 
fired not because of any legitimate safety reasons, but because Eastern 
offi~ials were concerned about the image of having a transsexual flying 
thetr rl~n~. Gr~~y attacked Eastern's "ostrich-like" motives, comparing 
the a1rlme s pos1t10n to that of opponents of civil-rights legislation. 
"Ignorance, prejudice, discrimination and hatred have throughout history been 
justified by, 'I don't know. ~ can't take a chance, "' he wrote. Grady ruled 
that Eastern's medical witnesses "are in my view contemptuous of transsexu
als, with an intolerance and prejudice that's culpable." He then went on to 
reject Eastern's claims that Ulane, as a transsexual, was not entitled to 
protection under the federal Title VII law prohibiting sex discrimination. 
The decision, however, was overturned by the · Seventh Circuit, with the 
Supreme Court denying certiorari. In handing down its decision, the 
Seventh Circuit wrote: "Diane is entitled to any personal belief about her 
sexual identity she desires. After the surgery, hormones, appearance 
changes, and a new Illinois birth certificate and FAA pilot's certificate, it 
may be that society, as the trial judge found, considers Ulane to be 
female. But even if one believes that a woman can be so easily created 
from what remains of a man, that does not decide this case." 

Current case iaw cieariy indicates that transsexuais cannot bring 
suit under Title VII. However, a recent case involving the U.S. Postal 
Service, has opened the door to possible claims and protection under the 
Rehabilitation Act of 1973. 

28 Supra Note 19; Cotton, D. "Ulane v. Eastern Airlines: Titk VII and Transsexualism" 80 
Northwestern Univ. L Rev. 1037 (1986). ' 
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In Doe v. United States Postal Service,29 the court found that Doe 
had: (1) failed to state a claim under Title VII, (2) succeeded _in her claim 
based on denial of equal protection, since no court has held either that all 
governmental discrimination against transsexuals. rati~nally based o~ that 
it is somehow outside the scope of equal protectmn, insofar as apphcants 
for U. S. Government employment are entitled to protection against 
arbitrary or discriminatory treatment, (3) succeeded~ he~ clail? un~er the 
Rehabilitation Act of 1973, in that her transsexualism is an impairment 
that substantially limited at least her major life activity of working. 

An uncited case--Jane Doe vs. Electro-Craft Corporation--claiming 
discrimination based on mental handicap has been reported up in the 
press. The dismissed transsexual initially charged sex ?iscriminatio_n ~nd 
took her case before the New Hampshire Human Rights Comnussmn. 
The commission ruled that the case did not fall within its jurisdiction, 
however. The plaintiff, referred to as Jane Doe, subsequently asked the 
State Supreme Court to rule that she was the victim of discrimination 
against the mentally handicapped. 

The attorney of record for the plaintiff is Jonathan Meyer of 
Manchester, New Hampshire. 

29supra Note 20. 

14 

CRIMINAL LAW 

In general there is no reason to believe that the transsexual will 
run afoul of the criminal law more often than anybody else, with two 
significant exceptions which apply to the preoperative transsexual whose 
anatomical sex is incongruous with the individual's psychological disposi
tion and preferences. First, the transsexual may indeed have sexual 
contacts that will be regarded by unsympathetic police and prosecutors as 
homosexual. Second, the preoperative transsexual's more serious problem 
is with "cross-dressing"--i.e. wearing the clothes and generally presenting 
oneself to others as being of the "opposite" but desired sex. , 

Cross-dressing 

It is impossible to determine how many locales still have laws on 
the books that could be construed to prohibit cross-dressing or "disguising" 
oneself as a member of the opposite sex. 

Cross-dressing is a status offense, one which can be or is in 
practice enforced only against a specific group of people--i.e. individuals 
perceived as cross-dressers; transsexuals, transvestites, and female imper
sonators. These laws are seldom, if ever, enforced against females dressed 
as males. 

Examples of how the courts have dealt with cross-dressing situa
tions can ·be illustrated by City of Columbus v. Zanders,30 City of Cincin
nati v. Adams,31 People v. Simmons,32 City of Chicago v. Wallace Wilson, 

30City of Columbus v. Zanders, 266 N.E.2d 602, 25 Ohio Misc. 144, 54 Ohio Ops.2d 142 (1970). 
31City of Cincinnati v. Adams. 330 N.E.2d 463, 42 Ohio Misc. 48, 71 Ohio Ops.2d 455 (1974). 
32People v. Simmons, 357 N.Y.S.2d 362, 79 Misc.2d 249 (1974). 
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et. al.,33 Doe v. McConn (formerly reported as Jane Doe I et. al. v. The 
City of Houston, et. al.),34 Columbus v. Rogers,35 and D.C. and M.S. v. The 
City of St. Louis, Missouri. 36 

The defendant in City of Columbus v. Zanders37 was apprehended 
while wearing women's clothing and makeup, arrested, charged and tried 
under Section 2343.04 of the Columbus Municipal Code. The court, after 
receiving expert testimony that defendant was_ a true transs~xual, dis~is.sed 
the charge based on a finding that "a person is not responsible for cnmmal 
conduct if at the time of such conduct as a result of mental defect he lacks 
substantial capacity to appreciate the wrongness of his conduct or to con[ orm 
to his conduct to the requirements of the law." 

In City of Cincinnati v. Adams,38 defendant was charged with a 
violation of a city ordnance prohibiting any person to "appear in a dress or 
costume not customarily worn by his or her sex, or in a disguise when such 
dress, apparel, or disguise is worn with the intent of committing any indecent 
or immoral act .... " Defendant, a male, was standing in a parking lot wear
ing a woman's wig, earrings and carrying a purse. The court struc~ down 
the ordinance on due process grounds, ruling that the law did not gtve the 
defendant fair notice of what was prohibited because of its vagueness and 
overbreadth. The court implied in its opinion that any ordinance prohibit
ing transvestism, unaccompanied by criminal activity or solicitation, would 
be unconstitutional. 

33.nie City of Chicago v. Wallace Wilson1 et al., 389 N.E.2d 522, 75 lll.2d 525, Z7 Ill. Dec. 458 

(1978). ~ ~ 12 ALR4th 1242 
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34noe v. McConn, 489 F. Supp. 76 (S.D. Tx, 1980). 
35eotumbus v. Rogers, 324 N.E.2d 563, 41 Ohio St2d 161, 70 Ohio Ops.2d 308 (1975). 
36O.C. and M.S. v. The City of St Louis, Missouri, 795 F.2d 652 (8th Cir. 1986). 

37 S•T" N'ot" 'ln 
38supra Note 31. 
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The defendant in People v. Simmons,39 was dressed in female 
clothing and after soliciting another male for sex, stole some money from 
him. One charge against him was violation of a New York statute pro
hibiting criminal impersonation, defined as when one "impersonates anoth
er and does an act in such assumed character with intent to injure or defraud 
another." The court, after a lengthy discussion of definitions of the words 
used in the statute and other cases, concluded that the statute did not 
apply to this defendant because he was not impersonating another but was 
simply himself. 

In City of Chicago v. Wallace Wilson, et al., 40 defendants, two 
preoperative male-to-female transsexuals attired in female clothing, were 
arrested as they left a restaurant following an early Sunday morning break
fast. Convicted and fined, they appealed their case to the Illinois Supreme 
Court, which upheld the constitutionality of the ordinance but overturned 
the lower court's action, recognizing the need for cross-dressing of the 
preoperative transsexual undergoing treatment for eventual sex reassign
ment. 

The court, in Doe v. McConn,41 declared a Houston, Toxas, city 
ordinance making it illegal to appear in public areas "dressed with the 
designed intent to disguise his or her true sex as that of the opposite sex," 
unconstitutional as it was applied to preoperative transsexuals who cross 
dress in preparation for sex reassignment surgery. The court noted that 
an integral part of the presurgical process requires that a transsexual wear 
the clothing of the gender to which reassignment is sought throughout the 
preoperative stage, and that the ordinance in question, therefore, directly 
inhibited the treatment of the transsexual plaintiffs and their reassignment. 
The court noted that there was no exception or defense under the or
dinance for transsexuals, including those under a doctor's care. The court 
also pointed out that the defendants, past and present city officials 
·ehafged with me responsibiHty of enforcing the ordinance, had not 

39supra Note 32 
40supra Note 33. 
41supra Note 34. 
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submitted evidence of a state interest in the enforcement of the ordi
nance. 42 

In his four-page opinion, U.S. District Judge Norman W. Black 
described, at length, the transsexual syndrome and the generally agreed 
upon treatment program which a presurgical candidate must follow in 
order to receive sex reassignment surgery, stating "[t]ranssexualism is a rare 
syndrome of gender identity disturbance which appears to occur more fre
quently in male than in female subjects. The cause of the syndrome is 
unknown. Treatment of this condition in adults by psychotherapy alone has 
been futile. Administration of hormones of the opposite sex fallowed by sex
conversion operations has resulted in better emotional and social adjustment 
by the transsexual individual in the majority of cases. Prior to undergoing 
surgery, the patient is required to be seen by a team of specialist in physical 
and psychologi,cal medicine over an extended period of time, generally one to 
two years. "43 

Judge Black continued his discussion of the treatment process, 
stating "To date, it is generally agreed that the common requirement of a 
preoperative period of six to twenty-[ our months of living and working in the 
gender role of choice provides the best index of judgment for eliminating non
transsexuals. "44 

One of the reasons for the requirement that the preoperative 
transsexual live and work in the gender role of reassignment, is that this 
"real-life test" is presently the most relied upon idice of how well tbe trans
sexual can adjust to the demands of everyday living in the gender of 
reassignment. It provides the individual, as well as the treatment team, 
with an accurate indication of the individual's ability to function in society 
as a member of the opposite sex. Also, as stated by the court in McConn, 
supra " [ s Jince some patients presenting transsexual symptoms and desiring 
surgery may cha~ge their min.4 a period of hormone therapy and of livin-"'g_in ___ _ 

42..Wearing dress of opposite sa," 12 ALR4th 1249, 1251. 
43supra Note 34. 
44rn recent cases a trend seems to have developed in the use of the phrase "gender of choice". As 

noted in the text. the use of the word "choice" is wholly inaccurate. The true transsexual has not chosen 
to be transsexual--he or she just is. 
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the desired gender role is strongly indicated, so that those whose motives are 
confused or weak may discover this for themselves through direct experience. n4s 

In Columbus v. Rogers,46 the same city ordinance as that in 
Zanders, supra, was held unconstitutionally vague on its face, on the 
grounds that it failed to give fair notice of the conduct forbidden by the 
ordinance and to provide guidelines to law enforcement officials charged 
with its enforcement. The court noted that modes of dress for both men 
and women are historically subject to changes in fashion, with clothing 
presently being sold for both sexes which was so similar in appearance 
that a person of ordinary intelligence might not be able to identity it as 
male or female dress. Moreover, said the court, it is not uncommon today 
for individuals to purposely, but innocently, wear apparel which is intend
ed for wear by those of the opposite sex. The court stated that once it is 
recognized that present-day dress may not be capable of being charac
terized as being intended male or female wear by a person of ordinary 
intelligence, the constitutional defect in the ordinance becomes apparent. 
The defect, said the court, is that the terms of the ordinance, "dress not 
belongi,ng to his or her sex," when considered in the light of contemporary 
dress habits, make it so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application. 

The U.S. Court of Appeals in D.C. and M.S. v. City of St. Louis, 
Missouri, 47 ruled that the St. Louis ordinance which prohibited cross
dressing and "lewd and indecent" behavior was unconstitutional. The cross
dressing portion of the ordinance was used by police to harass transves
tites and transsexuals. 

The ordinance was enacted in 1870 and revised in 1949, and made 
it a misdemeanor to appear "in any public place in a state of nudity or in a 
dress not belongi,ng to his/her sex or in indecent or lewd dress." The trial 
court found that the cross-dressing portion of the orclimrnc.P. w~~ nnron1;:.tL 

45
Supra Note 34. 

46
supra Note 35. 

47 
Note 36, supra. 
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tutionally vague, but upheld the constitutionality of the lewd and indecent 
conduct portion of the ordinance. 

Plaintiffs appealed to the Eighth Circuit U.S. Court of ~ppeals, 
which reversed the District Court's failure to find the lewd and indecent 

· conduct portion of the ordinance unconstitutionally vague, and its failure to 
award both plaintiffs at least nominal damages. 48 

A note of caution is warranted in conclusion. The preoperative 
transsexual who is presently, or is considering, wearing the clothing 
normally associated with the individual's gen~~r. of reassignment ~hould _be 
cautioned to give some thought to the act1V1t1es the person wtll be in
volved in while dressed as a member of the gender of reassignment. If the 
transsexual is an individual who may be involved in illegal activities such 
as prostitution, etc., he or she should be aware that to d~. so while so 
dressed exposes one to the possibility: more likely_ ~robability, of ver~al 
and physical assaults by either arresting office~, Jail staff, o~ other . In

mates. In many states it is commonplace for Judges and therr staffs,. as 
well as juries, to be unsympathetic to the pli~_t . of the preoperattve 
transsexual who may make a living from such actlvttles. 

To cross-dress without running afoul of the law involves avoiding 
compromising situations, securing proper identifi~tion a~d autho~tion, 
and learning to dress appropriately. The latter is most tmportant: if you 
are going to cross-dress, don't be obvious about it. 

Finally, a letter from the attending physician attesting to the f~ct 
that the individual is being treated transsexualism and that cross-dressing 
is a required part of therapy should be carried at all times while cross
dressed. While such a letter has proven useful in helping some individuals 
to avoid embarrassing situations, it is not a guarantee of immunity from 
arrest. It is not a replacement for common sense. 

Imprisonment 

There are few alternatives for transsexuals who find themselves 
incarcerated. The right to treatment in the area of mental health has 

48windy City Times, August 28, 1986. 
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been given such unconstitutional underpinning that during an involuntary 
civil commitment the right requires adequate treatment or release.49 
Prison officials are charged with the protection and safety of the inmates 
in their care and with seeing to the inmate's physical and mental health.so 
Thus, the preoperative transsexual, who has been receiving medical treat
ment for his or her transsexualism prior to incarceration, may have 
grounds for continued treatment. On the other hand, the individual who 
has not been diagnosed and treated for their transsexualism prior to 
incarceration is at the mercy of prison authorities and associated medical 
personnel as to whether he or she will have an opportunity to be diag
nosed and treated. 

Prisoners are normally admitted to prison facilities in accordance 
with their physical anatomy at the time of incarceration. Thus, the 
untreated preoperative male-to-female is assigned to the men's facility, and 
the untreated preoperative female-to-male is assigned to the women's 
facility. 

The decision of which facility to assign a preoperative transsexual 
in mid-transition is complicated. There are few administrative decisions or 
case law to rely on. Common sense, however, should tell the transsexual 
facing incarceration that it is impossible to undergo hormone therapy and 
visibly feminize or masculinize one's body while institutionalized without 
problems. The physical changes associated with hormonal sex reassign
ment have caused serious problems in relations with both prison staff and 
other inmates. 51 

49
Rouse v. Cameron. 373 F.2d 451 (1966); Jackson v. Indiana, 406 U.S. 715 (1972); and 

Donaldson v. O'Conner, 439 F.2d 507 (1974), ~ granted 95 S.Ct 171 (1974). 

SOF.stelle v. Gamble, 429 U.S. 97, 97 S.Ct 285 (1976); Ruiz v. F.stella. 503 F. Supp. 1265 (S.D. Tx. 
1980), afrd in part, modified in part, rev'd on other grounds 679 F.2d 115 .(5th Cir. 1982). 

Si"The Law and Transsexualism: A Fa/Jering Response to a Conceptual Dilemma," 1 Conn. Law Rev. 
288, 298 n.35 (1975). ~~People v. Steadman. 3 Ill.App.3d 1047, 280 N.E.2d 17 (1972); ~ 
Cheny. 381 A2d 49 (Sup. Ct NJ., 1977); State v. Thomas. 618 P.2d 459 (Ct App. Ore., 1980); ~ 
v. Sparks. SA-84-DA792 (W.D. Tx, 1980); People v. Ellington, No. CR-82-51985-FY (Cir. Ct Mich. 1982); 
Mostyn v. Carlson, 82-1108 RAR (E.D. Ca. 1983); and Supre v. Ricketts. 596 F. Supp. 1532 (D. Colo. 
1984), rev'd 792 F.2d 958 (10th Cir. 1986)(Appeal was on awarding of attorney's fees and administration 
of hormones in the correctional environment). 
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The news media has carried a number of articles concerning 
preoperative transsexuals incarcerated at mid-transiti?n. Each of t~ese 
stories has detailed sexual abuse, beatings by both mmates and pnson 
guards, extended solitary confinements. For example, in Farmer,52 district 
Judge William Nealon dismissed a transsexual inmates civil rights suit 
against the Federal Bureau of Prisons because it lacked merit. 

The inmate, identified only as Farmer, a diagnosed transsexual 
serving a sentence for theft and forgery, claimed FCI Lewisburg officials 
were deliberately indifferent to [her] serious medical condition by refusing 
to continue [her] estrogen treatment, subjected [her] to cruel and unus~al 
punishment and violated [her] rights to due process and equal protection 
by isolating [her] in administrative detention during [her] Lewisburg stay. 

In denying Farmer the medication Premarin, a brand of conju
gated estrogens, based on informed medical opinion and not an indif
ference to [her] medical needs, Judge Nealon stated the court would not 
second-guess three doctors who agreed the proper treatment for people 
"who feel that nature has assigned them the wrong sexual characteristics 
remains firmly in the providence of psychotherapy, not in hormonal or surg-
ical manipulation." 

On the other hand, the Supreme Court has refused to review a 
ruling by the 7th U.S. Circuit Court of Appeals, which ordered a lower 
court to take up Lavarita Meriwether's suit53 against Indiana prison of-
ficials. 

Meriwether, 28, a preoperative transsexual, alleged in h~r com
plaint, filed in 1983, that she has been denied all treatment, ~cl~ding 
estrogen therapy for her gender dysphoria, that she has been the victim of 
violence and sexual assault while housed in the general prison population, 
and that she had been segregated for up to five months while being 
sexually and emot10nallyabusecroy guards. - - --

52uP1 WireseIVice, DIALOG. 
53Meriwether v. Faulkner. 821 F.2d 408 (7th Cir. 1987), cert denied 108 S.Ct 311 (1987)(the 

opinion of the District Court is unpublished). See, ~ Carelli, Richard, g Dateline: Washington 
(November 2, 1987). 
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U. S. District Judge James E. Noland threw out Meriwether's suit, 
ruling that no "serious" medical need was involved. His decision was 
reversed and the suit reinstated by the 7th U. S. Circuit Court of Ap
peals. The Appellate Court, in sending the case back for further review, 
found evidence of deliberate indifference to the medical needs of Meri
wether, and that she has a right to some kind of medical treatment, but 
stressed "it might not take the form of estrogen therapy." 

Under similar circumstances, U.S. District Judge Raul Ramirez, 
granted a preliminary injunction to Anna Marie Mostyn,54 a preoperative 
transsexual, stating that "although prison officials classified her as a man, 
because the sex change has not been completed, evidence is overwhelming in 
every respect that Mostyn has predominantly female characteristics and is a 
true transsexual" 

Judge Ramirez ordered that she be kept out of the general male 
population of any prison, and that medical treatment be continued because 
the inmate "could have severe psychologi,cal effects" if they were stopped. 
He refused, however, to grant her request to be allowed to wear feminine 
clothing and cosmetics while in prison. 

The course of action, therefore, for the preoperative transsexual 
undergoing treatment should be quite obvious--avoid compromising situa
tions which could lead to incarceration. 

54Mostyn v. Norman Carlson. Civil Case CV-1108RAR, Eastern Dist California (1983). See, !l!2, 
UPI Dateline: Sacramento (April 15, 1983). 
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Child Custody 

In child custody cases involving a gender conflicted parent one 
hesitates to predict what action the courts will take. As Jan Elliot55 points 
out, "[tjhere are few published court opinions dealing with cross dressers . . 
. [and] in general the opinions present a 'mixed bag.'" 

The traditional legal standard for dealing with children is to place 
the welfare of the child in a predominant position. While the relevant 
factors are relatively comprehensible in the ordinary custody proceeding, 
a case involving a gender-conflicted parent presents a unique s.ituation, the 
threshoid question being whether the gender-conflicted are by definition 
unfit parents. 

In In re Tonure Hearing of Grossman,56 the trial court held and 
the Court of Appeals affirmed that the mere presence of a transsexual 
teacher whose sex reassignment was known to the children caused the 
likelihood of psychological damage to the children sufficient to justify her 
dismissal. 

On the other hand, the Colorado Appellate Court ordered that 
custody remain with the natural "mother" (now a male) in Christian v. 
Randall.57 The court found that "[t]he record contained no evidence that 
the environment of the respondent's home in Colorado endangered the child
ren's physical health or impaired their emotional development." 

In 1987, a Minnesota appellate court reasoning that the best 
interests of the ~h_il_d _w_ou_ld __ b_e _so served fil!Sli;lined_llj~J;A-.f.llLL-UJ..-->l~ .,_-----1 

55Jan Elliot, "Questions of Law," 4(6) Alpha Zeta & A Rose News 4 (May 15, 1988). 
56Paula M. Grossman v. School District of the Township of Bemards1 Somerset County, New 

Jersey, 316 A2d 39 (1974); affd. 538 F.2d 319 (1975); cert. denied 429 U.S. 181 (1976). 
57 Christian v. Randall. 516 P.2d (1973). 
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custody of a daughter to her "transvestite" father. Important to the deci
sion were the facts that the father did not cross dress at home; would tell 
his daughter about his cross dressing at an appropriate time with the help 
of a therapist; and, perhaps critically, that the child had been abused while 
in the mother's custody.58 Finally, in 1988, custody was given to a trans
sexual parent, In Re Custody of T. J.,59 who had determined for the pre
sent to maintain his male identity and not cross dress, even though his son 
knew of his father's gender conflict. 

The controversy continues, however. In In Re Clark,60 an Orange 
County Superior Court judge approved an adult adoption of a 25 year
old prison inmate. A week later, the judge changed his mind and re
scinded the adoption decree, having belatedly discovered that both parties 
were labelled as transsexuals. The presiding judge ignored the fact that 
the adoptive parent was: (1) now legally female and had been for the past 
12 years, and (2) a highly respected member of the local community with 
considerable community support for her action. The judge's position was 
that the adoption was not in the public interest. 

Parental rights became a major issue in the case of Daly v. Daly,61 

when the respondent mother petitioned the trial court to terminate 
appellant's parental rights. The trial court terminated appellant's parental 
rights and Appellant appealed. 

The court reviewed jurisdictional grounds for termination of 
parental rights under Nevada statute NRS 128.105. Expert witnesses 
examined the child and testified that there was a serious risk of emotional 
or mental injury to the child if she were allowed to be in her father's 
presence. Further, the child stated to the court that it would be disturb-

~e--Weiiare of N.H .• ffl N.W."Zd 389 {Mimi. Ct A-pp. 1987). 
591n Re Custody of T. J., 1988 Minn. App. LEXIS 144 (unpublished Februaiy 9, 1988). 
601n Re the Adoption Matter of Anna Marie Mostyn. Orange County Superior Court, No. ____, 

Januaiy 11, 1983. 
61suzanne Lindley Daly, formerly known as Tim Daly. Appellant. v. Nan Toews Daly, Respondent. 

102 Nev. Advance Opinion 20 (March 6, 1986). 
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ing to visit with her father and made it graphically clear that she didn't 
want to see him again. 

Based on the above the trial court found the requisite jurisdiction
al grounds existed to terminate parental rights. 

On the other hand, in In re Mackenzie, 62 the Arizona Supreme 
Court has ~uled that the defendant's crossdressing and preoperative 
transsexual l~f~~le were not an issue significant enough to cancel either 
custody or visttatmn. 

Wheth~r the gender-conflicted are per se unfit school teachers 
and(or _parents ts ~lea_rly unresolved scientifically and judicially at this time. 
Preh~mary psych1atnc data, however, indicates that as parents, the gender
~nfl1cted do not adversely affect their own children's sexual identity. 
R1c?ard . Gr~en, of t~e State University of New York at Stoney Brook, 
ha~ng studied 16 ~hildren_ of gender-conflicted parents over a two year 
pe_nod stated that [at] this stage I tentatively suggest that children being 
raised by transsexuals ... do not differ appreciably from children raised in 
more conventional settings . . . . 1163 

Divorce 

Individuals w~o have entered into marriage and are later diag
nosed as gender~confl1cted should seek legal assistance if they decide to 
pursue s~x reassignment surgery. This is especially important when chil
dren are mvolved, should the transsexual parent desire to maintain custody 
and/or visitation. 

With the exception of perhaps the Randall, In Re Welfare of N. 
H. and In Re Custody of_~ J._ cases, discussed in the preceding section, 
par<:'..~.t~~ cu~~ody and/or vis1tat10n rights have generally been denied the 
gen?er-conmctea parent; the Daly- decision beingtypical of the many 
unc1ted custody/visitation rights battles. 

6
1..etter from Cindy Mackenzie to ALPHA ZEf A & A ROSE NEWS 4(9) Alpha 2.eta & A 

Rose News 4 (October 15, 1988). ' 

. 
63

Green, R "Sexual Identity of 37 Children Raised By 28 Homosexual or Transsexual Parents" 
Amencan Journal of Psychiatry 692-697 (June, 1978). ' 
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Divorce is traumatic enough on children. The situation is compli
cated even further when one parent is sufficiently gender-conflicted to seek 
sex reassignment, and the other parent is hostile, seeking to deny parental 
rights to the other altogether. The real losers are the children of such a 
union/custody and visitation rights battle. 

Love sometimes means letting go . . . particularly when the long
term emotional health of the children are at stake. The gender-conflicted 
parent, faced with a hostile spouse in a divorce action, should consider 
very carefully the long-term effects on their children of a prolonged 
custody battle. 

Finally, it should be noted that few physicians will provide hor
mone therapy, and even fewer surgeons will perform sex reassignment 
surgery prior to a divorce action being completed because of the threat of 
a malpractice suit by the gender-conflicted's spouse.64 

Marriage 

Marriages between gender-conflicted and non-gender-conflicted fall 
into three categories: (1) Marriages between two persons of the same sex 
(preoperative marriage); (2) Marriages between a person of one sex and a 
person of the opposite sex who was formerly of the same sex (postopera
tive marriage); and (3) marriages between two persons of the opposite sex, 
one of whom subsequently became a member of the same sex. 

Preoperative Marriage: Marriage contracted by preoperative 
gender-conflicted individuals are clearly considered invalid: the law 
making no provision for a marriage between persons of the sam~ sex. The 
reported cases have unanimously rejected claims by parties involved in 
same sex marriages. 

- - -- --tni:sairer-v.-Neiso~-e-Minn-esoi~71preme-COurt denied efforts 
by two males to obtain a marriage license, reasoning in part that "[t]he 

6-13umell v. Roy J. Catazone. No. 184985 (Superior Court, County of Orange, California, filed 
July 21, 1971). 

65Baker v. Nelson. 191 N.W.2d 191 (1971). 
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instituti~n of marria~e as a ~nion of "!an and woman, uniquely involving 
procre~n"on and reanng of chzldren wzthzn a family, is as old as the book of 
Ge~esz:. , ~rther, the Court _ruled that such denial did not violate the 
plamtiffs Fu~t amendment nght to freedom of religion, their Eighth 
amendment nght not to be cruelly and unusually punished, their Ninth 
amendment r~ght to privacy, nor their Fourteenth amendment right to 
eq_ual protect~on and due process. The same issues were subsequently 
raised and rejected by other courts in Jones v. Hallihan66 and Singer v. 
Hara.67 

In Anonymous v. Anonyrnous.68 a marriage contract was entered 
into by. two males, one of whom thought the other was female. Upon 
attemptmg to consummate the marriage, the unsuspecting male discovered 
the true sex of the other. Shortly thereafter he was transferred overseas. 
In the meantime, the second male underwent sex reassignment. The first 
male sued for a declaration as to the status of the marriage. The New 
York Supreme Court declared that the marriage ceremony had not in fact 
created a valid marriage. noting that "[w]hat happened to the [second male] 
after the marriage ceremony is i"elevant, since the parties never lived togeth
er." 

Postoperative Marriage: The issue of whether a marriage is legal 
when one of t~e parties has changed his or her . when one of the parties 
has changed his or her sex before the marriage ceremony appears to pre
sent _more _of a problem for the courts. The validity of a postoperative 
mamage hmges on many factors, as do all marriages; for example, fraud 
and absence of consummation. 

~rly case law (pre-1975) clearly considered all transsexual mar
riages to be invalid. In Francis B. v. Mark B .• 69 the husband had under
gone operations for mastectomy and hysterectomy, and was undergoing 
ho~onal t~er~p_y a! !he __ !i!)le of the marr~~e. _ :p~rin_g a!te~pted consum-

66
Jones v. Hallihan. 501 S.W.2d 588, 63 ALR3d 1195 (Ky. 1973). 

67S. H mger v. ara. 522 P.2d 1187 (Wash. Ct App. 1974). 
68 

Anonymous v. Anonymous, 325 N.Y.S.2d 499 (1971). 
69F . B ranc1s . v. Mark B .• 355 N.Y.S.2d 712 (Sup. Ct 1974). 
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mation the wife discovered that the husband was without a penis and 
could not perform sexually. The wife brought suit for an annulment on 
the ground that the husband was a female, wherein the husband brought 
a cross-suit for divorce. The court ruled that the husband could not 
succeed on a suit for divorce because there had been no valid marriage to 
begin with. "While the inability to consummate the ma~ ge would hav~ 
been enough to justify the annulment, the defendant was in fact a woman, 
thus invalidating the marriage. 

On the other hand, in M. T. v. J. T.,70 the New Jersey Appellate 
Division unanimously declared in 1976 that an individual who changes sex 
through surgery is entitled to all the legal rights enjoyed by ~t?ers ~f t~e 
same sex, including marriage. The court rejected previou~ decisions m th~ 
country and abroad, in which a person's sex was determmed solely by" ~ts 
or her chromosomes or designated sex at birth. The court ruled that [i]f 
the anatomical or genital features of a genuine transsexual are made to 
con[ orm to the person's gender, psyche, or psychologi,cal sex, then identity 
must be governed by the congruence of these standard~." Therefore, at least 
in New Jersey, a marriage between a postoperative transsexual and a 
person of the opposite sex is valid as long _as the transsexual tells the 
partner in advance about his or her sex reassignment. 

The controversy continues, owever. In In re Ladrach,71 reported 
upon by Jan Elliot,n a postoperative male-to-female tra~sexual sou~~t to 
marry a genetic male. Noting [incorrectly73

] that ~nly An~ona, Lou1s1ana, 
and Illinois statutorily permit changing sex on a birth certificate, althoug~ 
another twelve permit such change without statute, the court held that tt 
could not alter the birth certificate of the transsexual without statutory 
authority and accordingly the transsexual could not lawfully marry a man. 

7oM. T. v. J. T .• 355 A2d 204 (Super. Ct 1976); __ "M. T. v. l 'L: M Bnlig/,J~M<I _Pm~'""""on,,_.____ __ 
Transsexualism," 6 Cap. Univ. Law Rev. 403 (1978); See, also, Watson, C. "Transsexual MQl'nages: An They 

Valid Under C/Jlifomia Law?" 16 Southwestern Univ. L Rev. 505 (1986). 
711n re Ladrach, 32 Ohio Misc.2d 6 (1987). 
72~fote 1, supra, at p.4. 
73 Arizona, California, Illinois, Iowa, Louisiana, Michigan, North Carolina, and Oregon have 

enacted legislation to permit the issuance of corrected birth certificates to postsurgical men and women. 
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Introduction 

During the late 1970's private health plans became more generous 
of providing coverage for preoperative evaluation, sex reassignment sur
gery, related therapies and hospital costs: (1) the establishment of multi
disciplinary gender programs, (2) the work of dedicated professionals, such 
as Harry Benjamin, M.D., Paul Walker, Ph.D., Alice Webb, M.S.W., and 
Donald Laub, M.D., (3) the establishment of minimum "standards of care" 
by the Harry Benjamin International Gender Dysphoria Association,74 and 
( 4) a number of "positive" judicial decisions, 75 ruling sex reassignment as 
non-cosmetic and medically necessary in properly selected patients. 

Although Federal Employee Health Benefit Plans began excluding 
benefits for sex reassignment as early as 1974,76 it was not until August 
1979, following publication of the Meyer/Reter77 study, with subsequent 
worldwide press coverage, that exclusion clauses began to appear on a 
widespread basis in privately issued insurance policies. The Meyer/Reter 

74HARRY BENJAMIN INTERNATIONAL GENDER DYSPHORIA ASS'N, Attn: Judy 
Vanmassdam, Executive Director, 900 Welch Road, Suite 402, Palo Alto, CA 94304. 

75Doe v. Department of Public Welfare, 257 N.W.2d 816 (Minn. 1917)("Total exclusion of sex 
reassignment surgery from eligibility in the medical assistance program's Physician 's Handbook was void under 
Federal law."); Rush v. Parham, 440 F. Supp. 383 (N.D. Ga., 177), rem'd 625 F.2d 1150 (5th Cir. 1980), 
reh. den. 632 F.2d 894 (5th Cir. 1981), rev'd. 565 F. Supp. 856 (N.D. Ga. 1983); G. B. v. Lackner, (1978) 
80 Cal.App.3d 64, 145 Cal.Rptr. 555 and J. D. v. Lackner, (1978) 80 Cal.App.3d 90, 145 Cal.Rptr. 570 
(Sex reassignment is not cosmetic surgery."). 

1611The general intent of FEHB plans is to cover only those services that are medif fll/y .ng_~for the 
diasn.-).fu ur irtaiment of i1ine.ss or m]u,y. - Our decision--and that of our carriers--was that sex reassignment 
surgery does not fall within that intent in the sense that, rather than treating gender dysphoria, it simply renders 
it non-existent. For essentially the same reason, FEHB plans would not pay benefits for a face lift prescribed 
as treatment of psychological problems caused by aging... Since about 1974, our plans have specifically 
excluded services related to sex transfonnation .... ") Letter from Assistant Director for Insurance Programs, 
Office of Personnel Management, United States of America, dated November 15, 1979. 

77Meyer, J. K , M.D. and Reter, D. J. "Sex Reassignment: Follow-Up," 36 Arch. Gen. Psychiatry 
1010 (August 1979). 
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study was published shortly after the Health Care Financing Adminis
tration (HCFA) financed study,78 which was published without news media 
commentary or notice. 

Following these events the race to publish studies critical of sex 
reassignment was on, with the National Center for Health Care Tochnolo
gy (NCHCT), and the office of Health, Research, Statistics and 
Tochnology (HRST) and Public Health Service (PHS), financing studies79 

which they have relied on heavily to instruct federal agencies that federal 
funds are not to be used to fund or pay for sex reassignment surgery. 80 

More recently a Federal District Court in Atlanta, Georgia, issued 
a ruling in the case of Rush v. Johnson,81 finding that transsexual surgery 
was experimental in nature and that Georgia's prohibition of said services 
to transsexual applicants was rationally related to a legitimate governmen
tal interest in protecting the public health. The court also found that the 
state's determinations that sex reassignment surgery was not generally 
accepted by the professional medical community as a proven and effective 
treatment and that there was no authority of evidence that the surgery is 
safe and effective were reasonable. The decision effectively confirmed the 
position taken by HCFA in 1981. 

Much publicized and often quoted, the Meyer/Reter study was the 
turning point, despite critical reviews82.83 and a general lack of acceptance 

78i.eRoy, A and Morse, M. "Development of an Infonnation Data Base on Transsexutd Surgery, 
Final Report (April 30, 1979)(HCFA Contract #500-78-0068). 

79Paper prepared for the National Center for Health Care Technology on the "SOCUJJ and Ethical A.,pecLf of 
Transsexual Surgery" (6/80); HRSI'-PHS Assessment Report, Vol l, No. 4 (1981). 

80HCFA Transmittal 883, dated October, 1981, "A/Jhough transsexutd surgery has been performed for 
at least 50 years, it is still considered experimental because of the lack of lon~term, properly designed studies 
of the outcome of the procedures demonstrating their efficacy. Moreover, there is a high rate of serious 
cmnpiic-llffllns fassociatedj with the 3&age,y," HCF1"~ Publ. 11 ~, c .......... ~. -

81565 F. Supp. 856 (N.D. Ga., 1983). See,~ Note 2, supra. 
82in Ulane v. Eastern Airlines, 581 F. Supp. 821 (N.D. ll., 1983), Judge Grady wrote: "Even Dr. 

Meyer, who has a jaundiced view of reassignment surgery, says that on the average the worst that can happen 
is that there is no improvement. It does not make them any better, it does not make them any worse. He tends 
to ignore the substantial body of medical literature which supports the proposition that sex reassignment surgery 

(continued. .. ) 
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within the professional community.84 The study has, however, been a 
rallying point for many private individuals (both professional and non
professional),s.s bureaucrats,86 and government entities87 seeking to end or 
severely limit sex reassignment surgery in the United States. 

The trend today is towards a full denial of benefits related to 
transsexual surgery. A trend that is most unfortunate considering: The 
prevalence of the phenomenon,88 the mental anguish characteristically 

82( ... continued) 
has on the whole been successful in a11eviating the anxieties that the depressions that transsexuals without the 
surgery frequently have. Perhaps ignore is the wrong word. He simply disagrees with the conclusions of these 
other experts in the field." 

83
Fleming. M.; Steinman, C.; Bocknek, G., "Methodological Problems in Assessing Sex-reassignment 

Surgery: A Reply to Meyer and Reter," 9(5) Arch. Sex Bebav. 451 (1980). 
84

",$'ex-Change Surgery: The Great Debate," 3(11) Sexual Medicine Today 18 (11/1979). 
85

Raymond, J. The Transsexual Empire: The Making of the She-Male. Beacon Press (1979); 
"Raymond has criss-crossed America, ensuring through non-medical testimony that insurana companies provide 
no medical coverage to transsexuals." Fisher, Lla. "What Sex Am/," The Philadelphia Inquirer (5/9/85); 
Twardy, S., J.~., "Medico-Legal Aspects of Transsexualism," 26 Medical Trial Technique Quarterly 249 
(1980); Lothstem, L. M. Female to Male Transsexualism: Historical Clinical and Theoretical Issues. 
Boston: Routledge & Kegan (1983); Edgerton, M. T., "The Role of Surgery in the Treatment of Transsexutd
ism," 13(6) Ann. Plastic Surgery 473-81 (12/1984) (The author concludes that further study of surgical 
treatment is justified, but that it should be limited to established multidisciplinaty teams working in 
academic settings.). 

~ep. William L. Clay, D-Mo., in a letter to Thomas R Sehr, Director of Health and Hospitals 
(St Louis, MO), asked, "/ would like to know what is the relationship between sex operations' and adequate, 
quality, hea/Jh care for our indigents . ... " Sehr agreed with Clay that the hospital should not be providing 
such services. UPI (DIALOG 0039402)(June 23, 1983). 

87
HCFA, NCHCT and Public Health Service, supra, Notes 5, 6, 7. 

~eports on the prevalence of male transsexualism have ranged from 1 in 25,000 to 1 in 100,000, 
and female transsexualism 1 in 103,000 to 1 in 400,000. The DSM-ffi-R, current edition, states a ratio of 
1 in 30,000 for males, and 1 in 100,000 for females. 

--- --- ---- --- -------------
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suffered by the transsexual, 89 and the vulnerability of this group to abuse90 

89Dr. Pauly is quoted as saying that "[t]he suffering of the transsexual is beyond belief," Leff, "Genes, 
Gender and Genital Reversa~" Med. World News, April 18, 1977 at p.56. ~ ~ Supre v. Ricketts, et 
.!b Civ. Action 82-K-24, Slip Opinion (November 13, 1984); Money, J. "Genital Self-Surgery," Jn. Urology 
210 (Aug. 1980). 

90LeRoy & Morse, supra Note 5, at p.20; Compare,~ Lothstein, L M., "Sex Reassignment 
Surgery: Historical, Bioethical, and Theoretical Issues," 139(4) Am. Jn. Psychiaby 417 (4/1982); "I am 
writing to express my personal and professional concern for the treatment shown by your nursing and medical 
staff, including physicians, to a friend who recently was a surgical patient in your Kaiser Anaheim hospital 
facility. 

My friend and business colleague, Ms. [name withheld] underwent cholecystectomy on an emergency 
basis on October 23, 1985. Prior to that she had suffered painful symptoms from gallbladder disease (stones) 
for nearly seven months, while undergoing an extensive series of tests as an outpatient at the same facility. The 
stones were "missed" by the radiologist and medical staff who reviewed initial Xrays and ullra-sound scan of the 
gallbladder, resulting in her going through several more months of intermittent episodes of pain related to the 
gallbladder problems. Ms. [name withheld] was concu"ently suffering from an esophageal ulcer, which 
complicated the lack of co"ect diagnosis. 

Finally, after many delays in the fonn of endless visits for scheduling for further tests and evaluation, 
a second gallbladder scan in October revealed evidence of stones. Subsequently, there continued to be delays 
in scheduling for further tests and presurgical interviews. 

After an episode of severe pain on October 22, 1985, [name withheld] was taken in for emergency 
surgery on the 23rd. During surgery a stone was found lodged in a duct, a potentially serious problem, possibly 
one that could have been avoided by correct diagnosis treatment when her symptoms first appeared. 

Nevertheless, all throughout the seven months preceding surgery, Ms. [name withheld] continued to 
have faith in Kaiser physicians and staff, and suffered without complaint her ongoing pain and the failure to 
diagnosis her condition correctly. 

When giving her past medical history to the surgeon evaluating her prior to cholecystectomy, she 
disclosed the fact that 10 years ago she had undergone surgical procedures for sex reassignment from male to 
female, a factor she felt significant to reveal to facilitate her medical care. Apparently, that physician wrote the 
inf onnation in her medical chart and from there the private inf onnation she disclosed was rea4 by various 
hospital personnel who had difficulty with accepting her past medical experiences. At that point, some of the 
staff members reacted in an unethica~ illega~ immoral and totally unprofessional manner, not only in their reac
tions to [name withheld} personally, but in passing around that private infonnation to each other. Nurses, 
physicians and other staff members refen-ed to Ms. [name withheld] as "Mr." [name withheld], and used 
masculine pronouns, such as "he" and "him", when referring to her. Some visitors to her room became 
uncomfortable, aware of being scrutinized by the staff, as if they too were curiosities. Ms. [ name withheld], 
already feeling vulnerable from the usual patient experience of being stripped of personal identity, and vulnerable 
from the effects of chronic pain and pre- and postoperative medications, was very sensitive to the lack of 
professionalism, and was very upset at the staff's use of inco"ect pronouns. She made efforts to be a cooper-
ative oatient and n.ttP.ntntP.d hriflTl'h, tn ,Aurnf,,:,, ("i")tff- . Qf ,i,,_ """''t!';Hg t!''"ff ~g,,-A: .. .g -l;~ c..+ ... C ,. ... "fe ,mc;.,,t.-'-:TL-#i.i: __ -----.a;,;--

resulted in no apparent change in behavior or interaction, and left her feeling depressed and anxious. 
I visited Ms. [ name withheld} two days after surgery. I had already been infonned of the situation 

by some of her friends who had visited her earlier. During the visit, I confinned with Ms. [name withheld] that 
indeed, she was upset by the staff's behavior toward her. Apparently, she had not complained to anyone on 
staff, not wishing to cause trouble for personnel and being somewhat apprehensive that her complaints might 
lead to further deterioration in her postoperative care which was already substandard. 

On admission from the E.R, Ms. [name withheld] was assigned to a room on the pediatrics floor 
and told it was the only available bed. During my visit to her, it was evident to me immediately that the bed 

(continued. .. ) 
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A search for cases involving transsexuals and health insurance 
related issues was conducted in May, 1988, utilizing both LEXIS and 
WESTLA W. The search produced less than a dozen cases despite the fact 
there are clear indications that more have come to trial. The majority are 
either settled out of court or never go beyond the trial court level. 

One fact became increasingly clear during the above case search; 
that is the inability of the American judicial system to keep pace with 

90( ... continued) 
was much too short and did not allow her to fully extend her legs. The mattress, in fact, was only six feet long. 
I went to the floor supervisor and explained that this was causing Ms. [withheld] some physical discomfort. The 
supervisor then phoned somewhere to check on the availability of longer beds, after which she told me there 
were no larger beds available in the entire hospital If that is so, it's absolutely ridiculous, considering that 
many men and women today are wdl over six feet tall. Anyhow, I was able to get a nurse to help me position 
pillows at the head of the bed and assist Ms. [ name withheld] to a fully reclining position, making her much 
more comfortable. 

I then approached the floor supervisor again, to appraise her of the situation regarding staff 
behavior toward Ms. [name withheld]. As she responded to my inquiry, it was clearly evident that she was 
aware such behavior had taken place. Worse yet, nothing had been done to put a halt to it! She asked if I'd 
like to speak to the staff supervisor, who just at that moment appeand on the scene. Again, I explained the 
situation to the staff supervisor, and again it was evident she was aware of the situation, but had, until then, 
not attempted any resolution. She admitted that the floor was understaffed and there had not been good 
continuity of nursing care. She a~ed the staff behavior toward Ms. [name withheld] was deplorable and 
promised to meet with nursing staff the next moming to improve the situation. 

Interestingly, while standing at the nursing station talking with the staff supervisor, I found the 
nurses' call board in plain view. What struck me, considering the uncomfortable situation regarding Ms. [~ 
withheld}, was the fact that all the room numbers listed on the board had a nurse's name card assigned to 
them, except Ms. [name withheld]'s room. One blank spot on the entire board. It only made me wonder more 
about the lack of proper nursing care she was getting. . . . 

Ms. [ name withheld] has been a friend for the past 10 years. She had sex reassignment surgery in 
1975 and has successfu/Jy lived as a woman since. She looks and behaves socially as a woman. She is not 
some bizarre creature. She is a respected business woman and much-loved person in her community . ... " 
Letter to the Senior Administrator, Kaiser Canyon General Hospital, Anaheim, CA. from Jude Patton, PA-

i::::; MFCC, dated January 6, f986). · 
91smith v. Liberty Mutual Insurance Co., 395 F. Supp. 1098 (D.C. Ga., 1975), affd Smith v. 

Liberty Mut Ins. Co .• 569 F.2d 325 (5th Cir., 1978); Grossman v. Bernards Township, 316 A2d 39 (1974), 
affd 538 F.2d 319 (1975), cert. denied, 429 U.S. 181 (1976); Voyles v. Ralph K. Davies Medical Center. 
403 F. Supp. 456 (N.D. Ca:-"'i975), affd without op. 570 F.2d 354 (9th Cir. 1977); Holloway v. Arthur 
Anderson & Co., 556 F.2d 659 (9th Cir. 1977); Kirkpatrick v. Seligman & Latz, Inc., 475 F. Supp. 145 
(MD. Fla., 1979), afrd 636 F.2d 1047 (5th Cir. 1979); Sommers v. Budget Marketing. 667 F.2d 7~ _(8th 
Cir. 1980); Sommers v. Iowa Civil Rights Commission, 337 N.W.2d 470 (1983); Ulane v. Eastern Airlines. 
581 F. Supp. 821 (N.D. 11., 1983), rev. 742 F.2d 1081 (7th Cir. 1984); cert. denied 53 U.S.L W. 3730 
(4/16/85). 

35 



LEGAL ASPECfS OF 1RANSSEXUALISM 

scientific and medical advances of the past 30+ years. The judicial 
decisions rendered by the courts represent a broad-spectrum of societal 
concerns--i.e. Change of name, correction of birth certificates,92 criminal 
issues, civil rights,93 marriage,94 and health insurance.95 These decisions 
have been, in general, nothing more than a succession of confused and 
inconsistent legal pronouncements as the system attempts to reconcile 
medical and biological facts with legal and social concepts of sex and 
gender. The system's diverse opinions are aptly illustrated in Richards v. 
United States Tonnis Ass'n96 and Ulane v. Eastern Airlines97• 

The first medical necessity case to come before the court was 
Denise R. v. Lavine.98 Denise R., a male-to-female transsexual, having 
lived fully as a female for 18 years, was denied medical assistance for sex 
reassignment surgery by the New York City and State Department of 
Social Services. Neither the City or the State questioned the diagnosis, 

92Anonymous v. Weiner, VO N.Y.S.2d 319 (1966); In re Anonymous, 293 N.Y.S.2d 834 (1968); 
In re Anonymous, 314 N.Y.S.2d 688 (1970); Hartin v. Director of Bureau of Records, 347 N.Y.S.2d 515 
(1973); Darnell v. Lloyd, 395 F. Supp. 1210 (D. Conn. 1975); In the Matter of Fernandez, _ N.Y.S.2d _ 
(1976); Anonymous v. Mellon, 398 N.Y.S.2d 99 (Sup. Ct 1977); K. v. Department of Human Resources, 
560 P.2d 1070 (1978). 

93citations, supra Note 18. ~ !l!2, Meriwether v. Faulkner, 821 F.2d 408 (7th Cir. 1987), cert 
denied 108 S. Ct 311 (1987)(I'he opinion of the District Court is unpublished); Supre v. Ricketts. 596 F. 
Supp. 1532 (D. Colo. 1984), rev'd. 792 F.2d 958 (10th Cir. 1986); Lamb v. Maschner, 633 F. Supp. 351 (D. 
Kan. 1986)(Denial of male inmate's requests for transfer to a women's facility and for administration of 
hormones are rationally based and not unconstitutional). 

94Frances B. v. Mark B .• 78 Misc.2d 112, 355 N.Y.S.2d 712 (Sup. Ct 1974); M. T. v. J. T .• 140 
N.J. Super. 77, 355 A2d 204 (Super. Ct 1976); In re Ladrach. 32 Ohio Misc.2d 6 (1987). 

95citations, supra Note 2 
96rucbards v. United States Tennis Ass 'n, 93 Misc.2d 713, 400 N.Y.S.2d 267 (1977)("When an individual such Q3 

plaintiff, a successful ~ician, a Jwsband and father, find, iJ necu.ra,y for hi., own menlal .,anily to unde1'g0 .ra reamg,unent, 
the unfounded fears and misconceptions of def endmiu must li,ve way to the overwhelming evidence that thM person i.r now 
female. "). 

97Uiane v. Airlines. 742 F.2d 1081, 1087 (7th Cir. 1984)("Ulane is entitkd to any personal belief 
about her sexual iamfifysneaesires. After the surgery, normones, appearancichanges, and a new JOinois olrlh 
certificate and FAA pilot's certificate, it may be that society, as the trial judge found, considers Ulane to be 
female. But even if one believes that a woman can be so easily created from what remains of a man, that does 
not decide this case."). 

98oenise R v. Lavine, 47 App.Div.2d 747, 364 N.Y.S.2d 557 (Sup. Ct 1975), rev'd sub !2!!!.,, ,!! 
the Matter of Denise R. 39 N.Y.S.2d 275, 383 N.Y.S.2d 568, 347 N.E.2d 893, 383 (1976). 
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but determined that there was insufficient evidence to find medical neces
sity. 

The New York Appellate Court ruled in favor of plaintiff, holding 
the state commissioner's denial of services as arbitrary and capricious. On 
appeal, the Court of Appeals reversed the appellate court decision, con
cluding that "[w]here an administrator adopts one of several conflicting 
opinions," the court could not "assume the role of either social agency or 
legislative body. "99 

On facts similar to those in Denise R., Doe, an aqult male-to
female transsexual, appealed from a decision by the Minnesota State 
Welfare Department denying medical assistance benefits for sex reassign
ment surgery. The trial court affirmed the Welfare Department's decision; 
however, on appeal, the Minnesota Supreme Court reversed the deci
sion.100 The Supreme Court held that: "(1) The total exclusion of transsexu
al surgery from eligi,bility for medical assistance payments was void; (2) The 
standard of medical necessity requiring applicant for benefits to prove by 
conclusive evidence that requested medical treatment will eliminate disability 
and render applicant self-supporting was invalid; and (3) The Welfare De
partment's determination to deny medical assistance benefits was arbitrary 
and unreasonable. "101 

Verna Pinneke102 successfully filed suit in the U.S. District Court 
for the Northern District of Iowa, in 1977. The court ordered state and 
local officials to reimburse Pinneke for her medical expenses, and awarded 
$500 in punitive damages as compensation for mental anguish and suffer
ing. The State of Iowa and local officials appealed. 

The Eighth Circuit Court of Appeals affirmed the trial court's 
decision, holding that: "(l) Iowa's denial constituted an arbitrary denial of 

99Wein, S. & Remmers, C. "Employment Protection and Gender Dysphoria: Legal Definilion of 
Unequal Treatment on the Basis of Sex and Disability," 30/4 Hastings Law Journal 1075, 1080, nn.67-76 
(1979). 

100
Jane DOE v. State of Minnesota, Department of Public Welfare, 257 N.W.2d 816 (1977). 

1011!, at Z'l. 
10

2vema Pinneke v. Victor Preisser, et al., 623 F.2d 546 (1980). 
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benefits based solely on diagnosis, type of illness or condition, and (2) Iowa's 
policy of denying Medicaid benefits for sex reassignment surgery was not 
consistent with the objectives of the Medicaid statute. "103 

The medical necessity and cosmetic surgery issues first came before 
the California courts in 1978. G. B. v. Lackner104 and J. D. v. Lackner105 

involved claimants applying for sex reassignment surgery under the state's 
MediCal medical assistance program. The Director of Health Services 
[Lackner] denied benefits in both cases on the ground that "the proposed 
surgery was to be performed solely for cosmetic purposes and was there[ ore 
not covered under the MediCal program." The trial court entered judgment, 
in both cases, for defendant Lackner. The claimants appealed and the 
Court of Appeal, First District, reversed and remanded with instructions 
to the trial court to issue a Writ of Mandate. 

Both Lackner decisions treated transsexualism as an illness and 
recognized the medical necessity and reasonableness of the surgery for the 
plaintiffs. In regards to the cosmetic surgery issue, the language of the I:. 
D. decision is most noteworthy--"As stated in G. B. v. Lackner: l¥e do not 
believe, by the wildest stretch of the imagination, that such surgery can rea
sonably and logi,cally be characterized as cosmetic." 

Recently a Federal District Court in Atlanta, Georgia, issued a 
ruling in the case of Rush v. Johnson.106 This case actually began in 1976-
77 as Rush v. Parham, 107 with the federal district court ruling that state 
officials had to pay for the requested surgery, and the state appealing the 
decision. The U.S. Court of Appeals for the Fifth Circuit held that 1) 
The state should have been permitted to show at trial that the Georgia 
Department of Medical Assistance had a ban against making payments for 
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103 ,!! at p_g. 546. 
104G. B. v. Lackner. (1978 CA 1st Dist, Div. 3) 80 Cal.App.3d 64, 145 Cal.Rptr 555. 
105J. D. v. Lackner. (1978 CA 1st Dist, Div. 3) 80 Cal.App.3d 90, 145 Cal.Rptr 570. 
106565 F. Supp. 856 (N.D. Ga., June 9, 1983); supra Note 2 
107 440 F. Supp. 383 (N.D. Ga., Aug. 2, 1977). 

HEAL1HCARE 

experimental treatments because treatment is not medically necessary, and 
2) that transsexual surgery is such a treatment. 

Richard C. Freeman, the District Court Judge who issued the 
court's ruling on June 9, 1983, and who also issued the court's prior ruling 
in 1977, began by briefly describing the history of the case and the prior 
district and appellate court rulings and the nature of the court's present 
proceedings as directed by the Fifth Circuit. 

Using the somewhat limited guidelines established by the Court of 
Appeals, the district judge made a lengthy set of findings of fact and con
clusions of law, concluding that: (1) 1ranssexual surgery was experiment
al in nature and that Georgia's prohibition of said services to transsexual 
applicants was rationally related to a legitimate governmental interest in 
protecting the public health, and (2) the state's determinations that sex 
reassignment surgery was not generally accepted by the professional 
medical community as a proven and effective treatment and that there was 
no authority of evidence that the surgery is safe and effective were reason
able. 

The first cited case jnvolving a private health carrier was decided 
by the New York Supreme Court in 1979. The Davidson108 facts were 
again similar to preceding cases and were not in dispute. Davidson's 
insurance carrier, Aetna Life Insurance Company, refused to bear the cost 
of medical expenses, alleging: (1) Gender dysphoria is not an injury, (2) 
'Iranssexual surgery is cosmetic in nature, and (3) Surgical intervention is 
not necessary and unreasonable. The court found in favor of Davidson, 
finding the surgery "cannot be considered to be of a strictly cosmetic nature," 
and that the "sex change operation of the plaintiff is of a medical nature and 
is feasible and required for the health and well-being of the plaintiff." 

A single arbitration case was found utilizing DIALOG. The case 
-invoived an employee of Ohio -steei Tube Co. and a 1llelnber of Steei
workers, Local 3057.109 The arbitrator found the employee who had 

108victoria L Davidson v. Aetna Life & Casualty Insurance Co .• 101 Misc. 2d 1, 420 N.Y.S.2d 
450 (Sup. Ct 1979). 

109ohio Steel Tube Co. and Steelworkers, Local 3057. Case No. 1028510, 70 LA 899. 
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transsexual surgery in addition to hormonal treatment and counseling to 
be ill and entitled to insurance benefits under the contract's program of 
insurance benefits. 

Overall the court's position continues to be one of indecision as 
it grappels with the issues. While the majority of decisions involving the 
extending of health care benefits to transsexuals have been in favor of the 
plaintiff, the Rush decision sets a precedence that is sure to be relied 
upon by other jurisdictions, just as the Lackner and Davidson decisions 
have been relied upon. 

Public Agency/Private Companies Response 

CHAMPUS: The Civilian Health and Medical Program of the 
Uniform Services (CHAMPUS) is a medical benefits program provided by 
the Federal government to help pay for civilian medical care rendered to 
spouses and children of active duty uniformed services personnel, to 
retired spouses and children, and to spouses and children of deceased 
active duty personnel. 

With one exception, medical benefits for military dependents are 
not available for any medical service or supply directly or indirectly related 
to sex reassignment (transsexualism or hermaphroditism), including psy
chotherapy, prescription drugs and medicines, and surgery. The one 
exception is for otherwise covered servi~ and supplies in connection with 
surgery performed on a child less than ten years old to correct sex gender 
confusion (ambiguous genitalia). 

HEAL'mCARE 

. PRIVATE <?OMPANIES:_ A _survey of private health plans in 
mid-1985, resulted m the followmg list of companies providing health 
coverage for sex reassignment and related therapies: 

Connecticut General 
John Hancock Company 
Massachusetts Mutual Life 
Metropolitan Life* 
Northwest National Life 

Prudential 
The Equitable 
The Hartford 
The 'Iravelers 

*'Iwo policies have appeared in recent months with specific exclusions relating to 
intersex and/or transsexual surgery. 

The key issues in obtaining benefits from those companies provid
ing coverage (the above list is by no means complete) for sex reassignment 
surgery and related therapies will be the lack of pre-existing condition and 
adequate documentation that the patient has been diagnosed in accordance 
with the minimum "standards of care" established by the Harry Benjamin 
International Gender Dysphoria Association, thus establishing that the 
requested procedures are medically necessary. 

A total exclusion trend has begun to emerge in recent months 
involving individual, small group, and insurance trust policies. The 
rationale for this total exclusion policy is provided in a recent letter by 
Mutual of Omaha: 

The specific medical reasons as to our decision to deny applications from gender
conflicted individuals is that this situation requires intensive, often multiple 
procedures and continuing long-term maintenance observation involving multiple 
sr,tems as well as many bio-psycho-social aspects of care. Also, any exclusion 
_nder would not be broad enough to adequately encompass this form of care. 

This new policy has yet to be challenged in the courts. 

MEDICARE: There has been a great deal of misunderstanding 
about Medicare's payment policy for sex reassignment surgery because of 
certain erroneous and misleading newspaper reports that received wide
sp :r:_(?ad _J!ublicity dllJin_gJate _ 1~8 a~~- early 1979, alleging that Medicare 
had decided to cover sex reassignment. ~- · -· · ---- - -----~---

The Health Care Financing Administration (HCFA) clarified 
Medicare's position in 1983 with the issuance of HCFA Transmittal No. 
833, declaring sex reassignment surgery to be experimental in nature. 
Consequently, Medicare does not provide benefits for sex reassignment 
surgery and related therapies. 
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Birth Certificate 

IDENTllY & 
IDENTIFICATION 

A new (or failing that, an amended) birth certificate, registering 
the postsurgical patient's new name and sex can be a convenience in 
several situations, inasmuch as the record tends to grow in importance as 
the individual gets older. The birth certificate may be required by statutes 
for some purposes--i.e. passports, security clearances, evidence of citizen
ship, proof of age for life insurance and social security, selective service 
registration, inheritance and genealogical purposes, for many professional 
licenses, and so on. 

The degree of success an application for a new birth certificate 
will have depends entirely upon the policies or laws of the state or prov
ince in which the individual was born. A number of states and Canadian 
provinces have enacted new statutes in this matter, and there are now bills 
pending in several others, thanks to the efforts of a few gender-conflicted 
individuals no longer willing to have their rights trampled on. 

New or amended birth certificates can, on occasion, be obtained 
elsewhere through administrative changes. In some cases postsurgical 
individuals have had to resort to litigation, but the outcome in these cases 
has seldom been favorable, · however. 

The following cases involving a request for change name and/or 
sex have come before the bar--Anonymous v. Weiner,110 In re Anony
mous,111 In re Anonymous, 112 Hartin v. Director of Bureau of Records, 113 

llOAnonymous v. Weiner. Z70 N.Y.S.2d 319 (1966). 
111In re Anonymous. 293 N.Y.S.2d 834 (1968). 
112314 N.Y.S.2d 688 (1970). 
113

Hartin v. Director of Bureau of Records, 347 N.Y.S.2d 515 (1973). 
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Darnell v. Lloyd. 114 In the Matter of Fernandez. 115 Anonymous v. Mellon.116 

and K. v. Department of Human Resources.117 Internationally. a single 
case involving an English female-to-male (Mark Rees) has been heard 
before the Court of Human Rights. 

In Anonymous v. Weiner.118 a postsurgical woman requested the 
Director of the New York City Board of Health to change the sex desig
nation on her birth certificate from male-to-female. The Board of Health 
referred the matter to the New York Academy of Medicine which issued 
a report advising against the requested change. The Board followed the 
Academy's recommendation and refused to allow any alteration of the 
birth record. 

Petitioner unsuccessfully sought judicial relief. The trial court 
upheld the Board's decision stating that "it had no authority to substitute its 
views for those of the Board responsible for administering the statute, unless 
the director had been arbitrary or capricious in his actions." The court did 
not expressly hold that sex designation on a birth certificate could not be 
altered; however. it did commend the Academy and the Board of Health, 
thereby implying approval of the decision. 

In the first In re Anonymous.119 the petitioner requested a change 
of name from an "obvious male name to an obviously female name." The 
court noted that at common law, one could adopt any name one wished, 
absent fraud or the interference with others. In discussing the New York 
Academy of Medicine recommendation relied upon in Weiner. the court 
said that "[t}his court is in complete disagreement with the conclusion 
reached by the learned committee. A male transsexual who submits to sex
reassignment is anatomically and psychologi,cally female in fact This in-

114 

IDENTITY & IDENTIFICATION 

dividual dresses, acts, and comports himself as a member of the opposite 
sex.... It would seem to this court that the probability of so-called fraud, if 
any, exists to a much greater extent when the birth certificate is permitted, 
without annota.tions of any type, to classify this individual as a 'male' when 
in fact, as aforesaid, the individual comports himself as a 'female. '" The 
court ordered the change of name and a copy of its order be appended to 
the petitioner's birth certificate. 

In the second In re Anonymous120 case, the issues involved were 
the petitioner's right to change both name and sex on her birth certificate. 
The court relied on the previous Anonymous case, but was quick to point 
out some difficulties with the petitioner's request for relief: "retirement at 
the age of 62, instead of 65 under the rules and regulations of the Social 
Security Administration, improved ratings for life insurance purposes, the 
automatic right of exclusion from jury duty, possible marital benefits and 
rights of inheritance which differ, in some states and nations, according to the 
sex of the person." The court granted the request for a change of name on 
the birth certificate but refused to allow the order to be used as evidence 
that the petitioner's sex had in fact been changed. 

Hartin v. Director of Bureau of Records, 121 differed somewhat 
from the preceding cases in that the Bureau had agreed to change the 
petitioner's first name and issue a new birth certificate. Nonetheless, the 
petitioner sought a judgement directing the Bureau of Records and 
Statistics of the New York City Department of Health to furnish a new 
birth certificate designating petitioner a female. The Supreme Court, 
Special Torm, held the Department's rules relating to the issuance of a 
new birth certificate for a transsexual to have a rational basis, and the 
Department, in implementing those rules, did not act arbitrarily, ca
priciously or otherwise in an illegal manner in issuing a new certificate Darnell v. Lloyd. 395 F. Supp. 1210 (D. Conn. 1975). 

115 - ~=---- ~ - ~ c angmg only tlie first name of pettttoner ano omittmg any designation o In the Matter of Fernandez,_ N.Y.S.2d (1976). 
116 -

Anonymous v. Mellon, 398 N.Y.S.2d 99 (Sup. Ct 1977). 
117 K. v. Department of Human Resources, 560 P.2d 1070. 
118 Note 107, supra. 
119 Note 108, supra. 
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sex. The petition was therefore denied. 

120Note 112, supra. 
121Note 113, supra. 
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In In the Matter of Fernandez, 122 the court was asked to issue an 
order changing an alleged transsexuals name from Linda to Michael. The 
court ruled that "asking court approval for a change of name from one com
monly denoting a female to that of one commonly associated with a male, is 
a request for a judicial determination of the sex of the petitioner." In denying 
the petitioner's request, the court once again relied on the New York 
Academy of Medicine study which regards transsexuals as psychologically ill 
and transsexualism as a questionable phenomenon. 

Darnell v. Lloyd123 is the first case which appears inclined to 
change sex designation on a birth certificate. In Darnell, the federal 
district court held that the Connecticut Commissioner of Health must 
show a substantial state interest to justify his policy of refusing to change 
birth certificates to reflect one's current sexual status following sex reas
signment. The plaintiff's complaint alleged that the Commissioner vio
lated her rights to equal protection in that he had granted other requests 
for birth certificate changes. The court denied the Commissioner of 
Health's motion for summary judgement, which claimed that the com
plaint had not stated a cause of action. The dispute was finally settled by 
an agreement to adopt a new procedure by which postsurgical men and 
women could obtain a change on their birth certificate to reflect their new 
sex. 

In Anonymous v. Mellon, 124 the court again denied the petitioner's 
request for a change of name and sex on the birth certificate. The court 
ruled that judicial intervention would amount to substitution of the court's 
view for those of the responsible administrative body. 

The final U.S. case to date is K. v. Department of Human Re
sources. 125 In K, the court ruled that the matter at hand was of no 
judicial importance, directing the determination of the operative transsexu-

IDENTITY & IDENTIFICATION 

Oregon legislature subsequently enacted legislation permitting change of 
name and sex on the birth record. 

Internationally, the World Court of Human Rights in Strasbourg, 
heard the petition of Mark Rees, an English postsurgical male on October 
17 1986. The decisfon was a major setback for the European/English gen
de~-conflicted community. The court held that there was no violation of 
human rights, either with regard to a postsurgical male or females right to 
have a new birth certificate issued or their ability to marry.126 

The preceding decisions have undoubtedly caused considerable 
grief for postsurgical men and women everywhere. However, at the same 
time this judicial passivism coupled with a few men and women's unwill
ingn~s to accept no for an answer, h~ gen~ra~ed some le?islative re
sponse and it would appear that new social pobcy 1s slowly taking shape.127 

Driver's Licenses 

Policies regarding change of sex designation on driver's licenses 
for pre- and postoperative men and women vary considerably between the 
states. It is therefore advisable to contact the appropriate Department of 
Motor Vehicles for specific information before submitting a request. 

The California Department of Motor Vehicles utilizes a special 
form (DL-348), which must be filled in and signed by the medical doctor 
(M.D.) responsible for treatment/monitoring of the patient. 

al's .sex b.e decid_ed by the legislatur~ as "£l matter ~ public ._µ.!.~b~:cv~--" ----.!Th~e~~--- --
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1~ote 114, supra. 
123Note 114, supra. 
124N'ote 116, supra. 
125Note 117, supra. 

------------
126i3urgess, David, "The Marie Rees Case from a Legal Perspective," 2(15) SHAFf Newsletter 16 

(June/July 1986); Comment, "Eurocourt Rejects TS Case," 2(18) SHAFf Newsletter 2-3 (Dec. 1986/Jan. 
1987). 

127Karen Ulane v. Eastern Airlines, 581 F. Supp. 821 (N.D. IL, 1983). 
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Education Records (G.E.D., Military, Job Corps) 

A growing number of educational institutions have changed both 
name and sex designation on the records of students, and on the tran
scripts of former students, after receiving proof of sex reassignment 
surgery. Direct negotiation has been successful occasionally, however, the 
assistance of an attorney or social worker is recommended to insure a 
receptive hearing while, at the same time, maintaining privacy. 

General Education Development (GED) test scores earned during 
military or Job Corps service are available various sources depending upon 
the date and place the individual took the test. In requesting test scores, 
etc., be sure to include the following information: complete name, service 
number, branch of service, dates of active service (years) and place where 
tested (military base, unit, etc.). The various addresses and applicable 
dates are as follows: 

GED tests taken on or prior to May 31, 1974, write to: 

DANTES 
P.O. Box 2879 
Princeton, NJ 08541 

GED tests taken overseas after May 31, 1974, write to: 

GED Tosting Service 
One Dupont Circle 
Washington, DC 20036 

IDENTITY & IDENTIFICATION 

College Level Examination Program (CLEP) and the DANTES 
Subject Standard Tosts after May 31, 1974, write to: 

DANTES 
P.O. Box 2819 
Princeton, NJ 08541 

Income Tuxes 

The Social Security Administration notifies the Internal Revenue 
Service (IRS) automatically whenever a change of name occurs on their 
records. 

When filing tax returns for the first time in the new gender, it is 
suggested that the change be indicated as follows: 

Male-to-female: Jane Smith (formerly John Smith) 

Female-to-male: John Smith (formerly Jane Smith) 

Military Records 

The Secretary of a military department acting through a Board of 
Correction of Military Records, has authority to correct any military record 
when he considers it necessary to correct an error or remove an injustice. 

write to: 
GED tests taken within the United States after May 31, 1974, 

Generally, a request for correction must be filed by the veteran, 
survivor or legal representative within three years after discovery of the 
alleged error or injustice; however, the Board may excuse failure to file 

- ~-~_Wl_._thin_· ---'------'--'th=-=e presc_rjbed tim~ jf it fincls_it would be in the interest of hi.~tice ~11-t-Q.f-----E!!ucation - -
State in which test was taken. to do so. ~ 
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GED tests taken through the Job Corps, write to: 

Manpower Administration 
601 D Street, N.W. 
Washington, D.C. 20013 

Only the U.S. Navy has cooperated in correcting name and sex on 
DD-214Ns and DD-256Ns. The official position of the Army Board for 
Correction of Military Records and other branches of the military, being: 

'The Board for Correction of Military Records is of the opinion that the military 
recor:'1 should_ show the true facts of military setvice and that a post-setvice sex 
reassignment ts not a basis to alter the official military records to show a different 
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name and sex. Such a change could be considered a falsification of the records 
and could conceivably lead to confusion and other administrative problems." 

For detailed information pertaining to the correction of military 
records the applicant should contact the branch of service in which service 
was performed. 

Name Change 

At common law one may generally assume any name he or she 
wishes in the absence of interference with the rights of others or an intent 
to defraud in anyway. Examples of such proscribed fraud would be an 
attempt to avoid criminal prosecution, defeat creditors, or claim inheri
tance. 

IDENTITY & IDENTIFICATION 

representing themselves in change of name proceedings before a court, it 
is recommended that the services of a qualified attorney be sought when 
seeking a court ordered change of name. 

Usage or Common-law method: A name change by the usage or 
common-law method is accomplished by simply using a new name in all 
aspects of the individual's personal, social, and business life. No court 
action is necessary; the key requirement being consistency. In other 
words, the individual must use the new name with everyone, all of the 
time. The only restriction being that the individual concerned must be 
18-years of age or older. 

Although it is not necessary to go through any formal procedure 
to change an individual's name by the usage or common-law method, it 
sometimes helps to have a written statement to show people who "have a 

There are two legally acceptable methods to change one's name: need" to see it in writing. 

1) by usage or common-law, and (2) by court petition/ord~ Court Petition Method: A change of name by court petition is 

The usage or common-law privilege of changing one's name at generally accomplished by preparing an "Order to Show Cause," a "Petition 
will, in the absence of fraudulent intent-i.e. avoiding criminal prosecution, for Change of Name," and a "Court Order," and submitting them to the 
defeating creditors, or claiming an inheritance, has not been abrogated by Clerk of the Court of jurisdiction. The "Order to Show Cause" is pub-
present-day name change statutes. lished in a local newspaper stating that the individual concerned is chang-

statutes ~or e"ect1·ng a court ordered change of name vary from ing his name. Then, a month or so later, the individual apears briefly 
11 11

' before a judge who signs the court order granting the change. 
jurisdiction to jurisdiction and are generally of two types. The first type 
of statute requires a petition to be based on good and sufficient reason for Because of societal attitudes towards individuals undergoing or 
the name change and allows the court to determine in its discretion the having undergone sex reassignment, cer-tain modifications have been 
sufficiency of the reasons set forth to support the application. Under this suggested that should be made to the Petition for Change of Name and 
form of statute, the burden of proof rests with the petitioner to prove that Court Order, which are not normally found in the approved forms books, 
there is more than just a whim or personal desire to assume another and for which there may be no statutory authority. Consequently, a 
name. The second type of statute permits the court to grant the petition second "Court Order" should be prepared without the suggested changes to 
unless ihc couit dctci1,,ines that there is a-gaaa and fiufficient ~::,,;,A~i11"'~"~" :-----H~"-¾-=~--H" .. H'""w"'M1"""::H♦ ha,irig ta-makv-a-s-eC6iid appeaiancc if +1...- : .. ..:.1-- --l!.------ ... _ -·--
deny the change of name. Under this form of statute, the burden of proof the modified order. 
rests with either the court or interested third parties to prove that there 
exists a lawful objection which overrides the petitioner's right to a change 
of name.128 Consequently, while most individuals are fully capable of 

128"Annotation re Change of Name," 79 ALR3d 562 
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Occupational Licenses 

Licensed members of the various trades, such as electriciatts, 
dieticians, and/or beauticians, etc., should apply directly to the appropriate 
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state office to obtain a corrected occupational license. This applies also 
to members of the professions which require licensing, such as teachers, 
engineers, and psychologists, etc. However, since some officials are not 
likely to be well-informed about transsexualism, and may tend to overre
act if taken by surprise by such a request, it is advisable in most cases to 
handle the request through an attorney. 

School boards, in particular, as two recent highly publicized 
cases129 have shown, tend to regard returning postsurgical men or women 
teachers with honest, if misinformed, concern about endangerment of the 
morals of their students. As such, it is always advisable to approach 
school boards through a skilled legal intermediary. 

Passports 

The policies of the U.S. Department of State's Passport Agency 
have varied greatly over the years; consequently, it is advisable to contact 
the nearest regional office prior to submitting a request. Information may 
be obtained by writing: 

U.S. Department of State Passport Office 
1425 "K" Street, N.W., Room 300 

Washington, D.C. 20524 

or contacting one of the regional offices, located in Boston, Chicago, 
Honolulu, Los Angeles, New Orleans, New York City, Philadelphia, San 
Francisco, Seattle, or Miami. 

Current policy is as follows:130 

IDENTI1Y & IDENTIFICATION 

Change of Name. When an applicant has changed his or her 
name vi~ court order method, the passport will be issued in that name if 
the apphcant presents the order changing his or her name. 

When an applicant has changed his or her name via the usage or 
common law method, a passport will be issued in the assumed name only 
when the applicant submits the following: 

a. Affidavits executed by two or more persons attesting that 
they have known the applicant by both names and that 
the applicant has used the assumed name exclusively for 
at least the past five (5) years; 

b. Documentary evidence such as school records, military 
records, employment records, tax records, or other public 
records; and 

c. Identification in the assumed name.131 

Change of _Se~. The sex desfgnation on the passport may be 
changed from that tnd1cated on the birth record provided the applicant 
submits a doctor's letter which states that the applicant is a: 

a. Postsurgical male or female, or • 

b. A preoperative transsexual who is in the final stages of 
treatment prior to surgical reassignment. 

If the applicant is postsurgical, a full validity passport will be 
issued. If the applicant is preoperative, a passport valid for not more than 
one year will be issued. Unless a preoperative applicant shows extenuat
ing circumstances, a passport will not be extended until the applicant 
submits a doctor's letter stating that the surgery has been performed. The 

- - --..--- --.....-..... on for this, as stated above, is that a preoperative applicant must be in 129Grossman v. Bernards Township Board of Education, 316 A2d 39 (1974), affd 538 F.2d 319 
(1975), cert. denied 429 U.S. 181 (1976); "Sex-changed Teacher Seeks Job Back," Los Angeles Times, Nov. 
Tl, 1976. 

l30Letter from Department of State, dated August 18, 1978, addressed to Joanna M. Clark, 
Director, Legal Research Project Contents of letter reconfirmed via letter (April 22, 1983), via telepho~e 
conversation with Mr. V. Moore, Officer in Charge, Los Angeles U.S. Passport Office (1987); and vta 
letter from W. B. Wharton, Director, Office of Citizenship Appeals and Legal Assistance, U.S. Department 
of State, Passport Legal Division, Washington, D.C. 20524 (1989). 
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Compare with 22 CPR Ch. 1(4-1-88) ff 51.23-24. 
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the final stages of treatment prior to surgery before a passport will be 
issued with the new sex designation thereon.132 

132-rhe stsur ·cal male or female should be aware that a p~port will often sa~fy_a_prospective 

l 
• eedpoof a bgit"rth certificate for verification of citizenship and/or age, when the individuals home 

emp oyer 1n n . . 
state will not issue a new birth certificate. 

OTHER MATTERS 

Bequests 

The pre- or postoperative transsexual may be faced with problems 
involving the descent and distriQJJtion of property. Although this problem 
has not yet been presented to t~e courts, situations can nonetheless be 
envisioned in which bequeathed property could be withheld, thus forcing 
the transsexual to seek judicial 1'elief. 

In making a bequest to a transsexual, the testator should indicate 
the devisee clearly and by name. If a parent's will reads "to my son John," 
where John is now Jane, the inheritance would not be impeded. However, 
if the will reads "to my youngest son," or "to all my nephews" with no name 
given, the determination may very well go against Jane. The safest con
struction would be "to my daughter Jane Smith, formerly John Smith." 

For a detailed discussion of estate planning involving transsexuals, 
see "Transsexuals in Limbo: The Search for a Legal Definition of Sex," 31 
Maryland Law Review 236 (1971), and "The Law and Transsexualism: A 
Faltering Response to a Conceptual Dilemma," 1 Connecticut Law Review 
288 (1977). These legal comments can generally be found at your local 
law library. 

Social Security Survivor's Benefits 

Section 216(h) of the Social Security Act contains the rules which 
the Social Security Administration applies in determining family relation
ships in regard to entitlement to Title II (SSA) benefits. If the relation
ship of a spouse is inYolv~ the Soda! s~run..ty Administratian applieS the 

- - ~ =+-----
1 a ws of the appropriate state to determine whether there was a valid 
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marriage, or alternatively, applies the laws of the appropriate state to 
determine whether the spouse would be considered such for purposes of 
the distribution of intestate personal property. Thus, if the transsexual 
were able to contract a valid marriage under state law, that marriage 
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. ed d ccepted for purposes of entitlement to Social 
would be recogmz an a 
Security under Title II of the Act.133 . 

to the Social Secunty Act, there 
Prior to the 1972 Amendm~nts tirement insurance benefits for 

were different methods of comput:g r~ however made the method of 
men and woman. The 1972 Amen men ' ' d omen 134 
calculating the benefit rate the same for both men an w . 

nna M Clark, dated September 22, 1978. 
133Letter from the San Francisco office of H.H.S., to Joa . 

134lbid. 
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VETERANS BENEFITS 

Eligibility 

All Veterans Administration benefits (with the exception of 
msurance and certain medical benefits) payable to veterans or their 
dependents, require that the particular period of service upon which 
entitlement is based be terminated under conditions other than dishon
orable. Honorable and general discharges qualify the veteran as eligible 
for benefits. Undesirable and bad conduct discharges may or may not 
qualify depending upon a special determination, made by the facts of each 
case, as to whether the veteran was separated from the service under 
"dishonorable conditions" or "other than dishonorable conditions." 

Veterans in prison and parolees may still be entitled to certain 
Veterans Administration benefits. For further information one should 
contact the nearest Veterans Administration Regional Office (listed in the 
white pages of most telephone directories). 

A change of sex will not disqualify a veteran from receiving 
Veterans Administration benefits. The Veterans Administration will 
change both name and sex on official records . following a legal name 
change and completion of sex reassignment surgery. 

Veterans Administration Fact Sheet 

The Veterans Administration publishes an annual handbook titled 
"Federal Benefits for Veterans and Dependents." It is available through local 
Veterans Administration Regional Offices or from the Superintendent of 
Documents. 

Handbook for Veterans Benefits 

For those individuals requiring more detailed information, the 
Veterans Administration also publishes its "Handbook for Veterans Benefits 
Counselors." It is available from the Superintendent of Documents. 
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VOCATIONAL REHABILITATION 

The problem of discrimination in the employment of physically or 
mentally impaired individuals has been well documented135 at both the 
state and federal level. Title V of the Rehabilitation Act of 1973136 

represented a remedial attack on this deficiency in our civil rights laws by 
Congress. 

The term "handicapped" was defined, for all sections of the 
Rehabilitation Act of 1973, as "any individual who (A) has a physical or 
mental disability which for such individual constitutes or results in a 
substantial handicap to employment and (B) can reasonably be expected to 
benefit in terms of employability from vocational rehabilitation services.137 

The definition proved troublesome to the Rehabilitation Services 
Administration, however, because of the restrictive nature of part B--i.e. 
"can reasonably be expected to benefit . . . " when applied to rehabilitation 
services. 

The intent of Congress had not been to limit the protected class 
in any way, but to "prevent discrimination against all handicapped individu
als, regardless of need for, or ability to benefit from, vocational rehabilitation 
services. To ensure that the original intent of the Act was carried out, 
Congress expanded the definition of handicapped individual in 1974 to 
mean one "who (A) has a physical or mental impairment which substantially 
limits one or more of such person's major life activities, (B) has a record of 
such an impairment, or ( C) is regarded as having such an impairment "138 

According to Wein and Remmers: 

_ 135Ricbard, Triandis & Patterson, "lnAi,-,,._~ of Emp!u;c ~dic4J TOWwd Disabled Applicant.s," 47 
J. Applied Psychology 52 (1963); Note, "Equal Employment and the Disabled: A Proposa~" 10 Colum. J.L 
& Soc. Prob. 457 (1974). 

l36pub. L No. 93-112, 87 Stat 355 (1973)(codified at 29 U.S.C. f§ 701-794 (1976)); 29 U.S.C. H 
790-794 (1976). 

137Toe Rehabilitation Act of 1973, Pub. L. No. 93-112, §7(6), 87 Stat 355 (1973). 
138Rehabilitation Act Amendments of 1974, Pub. L No. 93-516, 88 Stat 1617 (1974), Pub. L No. 

93-651, 89 Stat 2-3 (1974)(codified at 29 U.S.C. § 706(6)(1976). 
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1tanssexual persons potentially meet this definition of handicapped in ~11 
three categories. Under category A, Unit~d States Civil S~rvi~ Com,?1is
sion regulations have charactenzed "physical or me~~l impairment ~• 
inter alia "(1) any psychological disorder or conditi?n [or] cosmeti: 
disfigurement ... affecting one or more of ~he followm~ bod~ sys~ems. 
Neurological; musculoskeletal; ... reproductive; ... gemto-unnary, .. • 
skin· and endocrine· or (2) any mental or psychological disorder; such as 
... 'emotional or ~ental illness .... " ... current medical knowledge 
suggests that gender dysphoria encompasses most, if not all, ?f th_ese 
characteristics. To isolate the dominant element, whether physiological 
or psychological is unnecessary. Th~ tr~nssexual individual may also 
meet the criteria of category B, which mcludes a person who has a 
record of an impairment. Such a person either has a his~ory ~f, _or has 
been misclassified as having, an impairment that substantially hmits one 
or more major life activities. In other words, an indi~dual may ~ 
completely recovered from an impairme~t, yet still be handicapped .. Tots 
category was "included because the attitude of employers,_ supe_~o_rs, 
and coworkers toward that previous impairment may result man mdivtd
ual experiencing difficulty in securing, retaining, or advancing in employ
ment."139 

In July of 1978, Dr. Sterling B. Brinkley, M.D., C:hairperson of the 
Rehabilitation Services Administration's Ad Hoc Comnuttee on 'Iranssex
ualism, confirmed that the committee had found that, "within the m_ean.~g 
of 29 U.S.C. § 706(6), transsexuals did have a physi~al or m_ental disability 
which could, in individual cases, constitute a substantial handicap to emP_loy
ability. 11 140 Armed with this information, the ACLU. of ~~uthern Cal.1~or
nia's 'Iranssexual Rights Committee, sought the availability of rehabilita-

VOCATIONAL REHABILITATION 

The first case to come before the courts claiming discrimination 
on the bases of handicap was Doe v. United States Postal Service.141 The 
Doe court found, as previously discussed, that plaintiff had: (1) failed to 
state a claim under Title VII, (2) succeeded in her claim based on denial 
of equal protection, since no court has held either that all governmental 
discrimination against transsexuals is rationally based or that it is somehow 
outside the scope of equal protection, insofar as applicants for U.S. 
Government employment are entitled to protection against arbitrary or 
discriminatory treatment, and (3) succeeded in her claim under the Reha
bilitation Act of 1973, as amended, in that her transsexualism had proven 
to be an impairment that substantially limited at least her major life 
activity of working. 

A second case, 142 involving a transvestite, is of interest because of 
Congressional reaction to it. 

On September 13, 1988, the 100th Congress enacted Public Law 
100-430, otherwise known as the "Fair Housing Amendments Act of 1988." 
The Act contained an amendment by Senator Jesse Helms, which has been 
codified as 42 U.S.C. § 3602. The text of section 3602, reads: 

For the purposes of this Act as well as chapter 16 of title 29 of the 
United States Code, neither the term "individual with handicaps" nor the 
term ''handicap" shall apply to an individual solely because that individual 
is a transvestite. 

tion services for transsexuals. On January 31, 198l, the Rehabilitat~on On September 8, 1988, the United States Senate passed Senate 
Services Administration issued Program Instruction RSA-PI-81-3, declaring Bill S.933--"Americans with Disabilities Act of 1989. Attached to the bill, 
transsexuals to meet the definition of "handicapped" under certain condi- however, is an amendment (No. 722) by the Republican Senator from 
tions. The program instruction authorized ~he use ~f federal funds for Colorado, William Armstrong, which, if enacted into law, will exclude 
electrolysis, speech therapy and other seMces designed to make the homosexuals, bisexuals, transvestites, transsexuals, child molesters, compul-
t:@nssexual "passib~" in their gender of reassignment. - - ~---~siye 0 ~mblers, drug -addicts, and kleptomaniacs from protection under the 

139wein & Remmers, "Employment Protection and Gender Dy.sphoria: Legal Definitions of Unequal 
Treatment 011 the Basis of Sex and Disability," 30/4 Hastings Law Journal 1075, at 1119-20 (1979)(Footnotes 
omitted). 

140supra, Note 139, nn. 19, 87-88. 
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Supra, Note 29. 

14
13Iackwell vs. United States Dept of the Treasury, 656 F.Supp. 713 (D.D.C., 1986); See, Elliot, 

J. "Questions of Law: Congress Ruks TVs Not Handicapped," 4(10) Alpha 2'.eta & A Rose News 1 (9/15/88), 
for a detailed discussion of this case. 
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Alabama 

Cannot alter existing certificates. 

Bureau of Vital Statistics 
State Department of 

Public Health 
Montgomery, AL 36130 

Arizona 

Issues new certificates. 

Vital Records Section 
Arizona Department of 

Health Services 
P.O. Box 3887 
Phoenix, AZ 85030 

Arkansas 

Issues new certificates. 

Division of Vital Records 
Department of Public Health 
4815 West Markham St. 
Little Rock, AR 72205 

California 

y ___ _ _ .., ---·-· ---•·4=:--♦-r, 
~~ llCW \.Cl [111',<UC<>. 

State Registrar of Vital 
Statistics 

Department of Health Services 
410 "N" Street 
Sacramento, CA 95814-4381 
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Colorado 

Issues new certificates. 

Vital records Section 
Colorado Department of Health 
4210 East 11th Avenue 
Denver, CO 80220 

Connecticut 

Amends certificates. 

Department of Health Services 
Vital Records Section 
150 Washington St. 
Hartford, CT 06106 

Delaware 

Issues new certificates. 

Office of Vital Statistics 
P.O. Box 637 
Dover, DE 19903 

Florida 

Can.'ID! .alter certifir~tP-~ 

Department of Health and 
Rehabilitative Services 

Office of Vital Statistics 
P.O. Box 210 
Jacksonville, FL 32231 

APPENDIX A - STAIB BIRIB CERTIFICA'IE POLICIBS 

Georgia 

Issues new certificates. 

Georgia Department of 
Human Resources 

Vital Records, Room 217-H 
47 1tinity Avenue, S.W. 
Atlanta, GA 30334 

Issues new certificates. 

Research and Statistics Office 
Hawaii Department of Health 
P.O. Box 3378 
Honolulu, HI 96801 

Cannot alter certificates. 

Bureau of Vital Statistics 
Department of Health & Welfare 
Statehouse 
Boise, ID 83720 

Illinois 

Office of Vital Records 
Department of Public Health 
605 West Jefferson St. 
Springfield, IL 62702 

Amends certificates. 

Indiana Board of Health 
1330 West Michigan St. 
P.O. Box 1964 
Indianapolis, IN 46206 

Issues new certificates. 

Department of Health 
Special Services Unit 
Vital Records Section 
Lucas State Office Bldg. 
Des Moines, IA 50319 

Issues new certificates. 

Office of Vital Statistics 
Department of Health and 

Environment 
Forbes Field, Bldg. 7 40 
Topeka, KS 66620 

Louisiana 

Division of Vital Records 
Office of Preventative & 

Public Health Services 
P.O. Box 60630 
New Orleans, LA 70160 
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M~chusetts 

Amends certificates. 

Records in Ma~chusetts must be 
corrected in City or Town where 
birth occurred. 

Michigan 

Issues new certificates. 

State Registrar for Health 
Statistics 

Department of Public Health 
3500 North Logan St. 
Lansing, MI 48914 

Minnesota 

Amends certificates. 

Department of Health 
Vital Statistics Section 
717 Delaware St., S.E. 
Minneapolis, MN 55440 

Mississippi 

Amerrcls-certificates. 

Vital Records 
State Board of Health 
P.O. Box 1700 
Jackson, MS 39205 
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Mis.souri 

Amends certificates. 

Department of Health 
Vital Records Bureau 
P.O. Box 570 
Jefferson City, MO 65102 

Montana 

Amends certificates 

Department of Health and 
Environmental Sciences 

Bureau of Records & Statistics 
Cogswell Bldg., Rm. C-118 
Helena, MT 59620 

Nebraska 

Amends certificates. 

Bureau of Vital Statistics 
Department of Health 
P.O. Box 95007 
Lincoln, NE 68509 

Issues new ~1tifi..cates. 

Division of Health and 
Vital Statistics 

Capitol Complex 
Carson City, NV 89710 

APPENDIX A - STATE BIRTII CERTIFICATE POLicms 

New Hampshire 

Issues new certificates. 

Bureau of Vital Records and 
Vital Statistics 

Department of Health & Human 
Services, Division of Public 
Health Services 

Health & Welfare Bldg. 
6 Hazen Drive 
Concord, NH 03301-6527 

New Jersey 

Issues new certificates. 

Department of Health 
Bureau of Vital Statistics 
CN360 
'Irenton, NJ 08625 

New Mexico 

Amends certificates. 

Vital Statistics Bureau 
New Mexico Health Services 
P.O. Box 968 
Santa Fe, NM 87504-0968 

New York 

Issues new certificates. 

New York Health Department 
Vital Records Section 
2nd Fl, ESP Corning Tower 
Albany, NY 12237 

New York City 

Issues new certificate 
without sex designation. 

Bureau of Vital Records 
Department of Health 
125 Worth Street 
New York, NY 10013 

North Carolina 

Issues new certificates. 

Department of Human Resources 
Division of Health Services 
Vital Records Branch 
P.O. Box 2091 
Raleigh, NC 27602 

North Dakota 

Issues new certificates. 

Division of Vital Records 
Department of Health 
Capitol Bldg., Judicial Wing 
Bismark, ND 58505 

Cannot alter certificate. 

Division of Vital Statistics 
Department of Health 
65 S. Front St., G-20 
Columbus, OH 43266-0333 
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Oregon 

Issues new certificates. 

Oregon State Health Division 
Vital Statistics Section 
P.O. Box 116 
Portland, OR 97207 

Pennsylvania 

Amends certificates. 

Division of Vital Records 
Department of Health 
P.O. Box 1528 
New Castle, PA 16103 

Rhode Island 

Amends certificates. 

Division of Vital Statistics 
Department of Health 
75 Davis St., Rm. 101 
Providence, RI 02908 

South Carolina 

Amends certificates. 

Office of Vital Records 
Department of Health and 

Environmental Control 
2600 Bull Street 
Columbia, SC 29201 
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South Dakota 

Amends certificates. 

Department of Health 
Center for Health Policy and 

Statistics 
523 East Capitol 
Pierre, SD 57501-3182 

'Iennessee 

Enacted specific legislation prohibiting 
the altering of an individual's certifi
cate following sex r~ignment surg
ery. 

Amends certificates. 

Bureau of Vital Statistics 
Department of Health 
1100 West 49th Street 
Austin, TX 78756-3191 

Amends certificates. 

Department of Health 
Bureau of Vital Records 
288 North 1460 West 
P.O. Box 16700 
Salt l.ake City, UT 84116 

APPENDIX A - STAIB BIR1H CERTIFICAIB Poucms 

Vermont 

Issues new or amends certificate 
depending on the Order of th~ 
Court. 

Department of Health 
60 Main St. 
P.O. Box 70 
Burlington, vr 05402 

Virginia 

Issues new certificates. 

Division of Vital Records 
Department of Health 
P.O. Box 1000 
Richmond, VA 23208-1000 

Washington 

Amends certificates. 

Vital Records 
LBll 
P.O. Box 9709 
Olympia, WA 98504 

Wisconsin 

Issues new certificates. 

Center for Health Statistics 
Vital Statistics Section 
P.O. Box 309 
Madison, WI 53701-0309 

Wyoming 

Issues new certificates. 

Vital Records Services 
Division of Health and 

Medical Services 
Hathaway Building 
Cheyenne, WY 82002 
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